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INTRODUCTION
TO THE
TRANSFER OF DEVELOPMENT RIGHTS

'[ The issues surrounding the use of land are important to public
officials and private citizens. The recent attention to energy use
has heightened profe531ona1 popular, and political awareness of the
pattern of human settlement on the landscape.
Concern with the question of land use and the effect land use has
on environmental protection is strong within several different pro--

fe551ons, natural scientists and behavioral scientists are working in

.inte:disciplinary teams. The efforts of these people have been aug-

mented by legal experts and public servants. A sophisticated approach

tolland use is eVolving, The approaeh‘nust'evolve because circumstances
in the-UnitedAStatesfaffecting land use haerchanéed;'

Although land is increasingly being considered as a commodity rather

"than a private resource, this shift in values is complicated by an eco-

nomic necessity for development of land. In the United States the motive
is max1m1zed through land exp101tatlon 4

'Publlc regulation, zoning, and ‘subdivision is

based-on the police power - the right of the

publlc to protect its health, safety, morals

and general welfare. These values mean far .

légs .to private owners and developers than

* their own economic interests. '

The creation and enforcement of environmental safeguards are, in some
instances, ehallenged by individuals who desire more intemsive land uses.
Courts have contributed to the resolution of the controversy as some
compensatory measures have been judged insufficient in comparison to the
restrictions_imposed on ownership rights; thus, the regulations are

declared unconstitutional.



The United States is today as different technologically from the
industrial nation of fifty years ago as ﬁhat nafion was from its colonial
beginnings. vHowever, the vehicle that hes been used to control land
use since the‘post—World War I era--zoning--has hardly been changed.
Todey's America is a country of more than 210 million people, of com- ,
plex technoeogies, of intricately structiired organizations, bf high
energy use, and of affluence.' Land use controls are being modified
. today to meet modern demands adequately. One promising technique
among the neﬁ'generation of land use controls is transfer of de-
v;lopmeﬁt righte (TDR). The basis for the TDR is the separation of
the commodzty value of land--such as its value if subdivided--from the
resource value of land--such as agricultural usé or preservatlon of’
historic 51;es. " A real property owner 1s_permitted to sell the com~" i

modity value to another landownerfifihe/she is pievented from utili-
zing 1t. '/ _ _ - L . 5 ’

~ TDR way be employed in conJunctlon w1th or ae a replacement for
ex1st1ng zoning regulations. The-separation of deveZopment rzghts
.from other property rights and the transfér of them provides the means
for preserving open spaces. In addltion, owners of restricted lands
are compensated by the sale of development rights. The right to in-
tensify the use of land is no longer, then, considered inherent in the
ownership of'property. Creation of a TDR system requires:

+analysis of the land and population
within boundaries of jurisdiction;

-identification of the areas to be preserved;

.determination of the location and extent
of developable areas;

" sallocation of -development rights to owners;
and,

«Creation of incentives for the continued
marketability of development rights.



Master plans cai provide the basis for identifying the areas where
more'intensivepdevelopment would be appropriate with provisions for such
development determined by present and potential uses. In estahlishing
’restrictions.on land, it may be neceSSary to prohibit any form of de-

: velopment bhfsame sites,.but»in a majority of instances unharmful kinds
“of land use andlland use for exploitatlon of tiatiirél resources would .

- be permitted ﬁith accompanying economic returns preventing unreaSOnable
vhardéhips on 1andowners. Planning.forvincreased development should be

~ based on resource potentials to avoid incompatible land use patterns

that cause strains on the environment and its inhabitants.

TDR: THE CONCEPT.

TDR is new,. and it is complex, It combines two legal aspects of
land use control (1) the state government s poltce power——the power
to take measures to protect the population s health safety and welfare—-
rand (2) the state s power: of eminent domazn—-the power to condemn and |
takepland for government purposes while fair market value for the land
is paid; When ‘the state uses police power to control land, it acts to
prevent one landowner from harming the land of his neighbors. Police
power controls generally do not require that the landowner whose land
uses;are restricted‘be compensated. Eminent domain,.on the other hand,
is nsed When'the state wishes to use a landowner's property to bemefit
vthe community.y For example, the state must exercise eminent domain
when it wants to build a road across private property. Compensation is
' requlred in such a case because ‘the .owner 's freedom in’ using that land
is extremely 1imited even though the commnnlty benefits.

Using the terminology and system developed at the SUNY College of

Environmental §cience and Forestry, an example of TDR. follows:



NY TONN -

N Y Town is north of ome of thé State's expanding metropolitan
areas. It is experiencing populatibﬁ growth, Many towns welcome the
growth, but most townspeople want to regulate the increase, In NY Town,
the residents wish to preserve the agricultural land around Hamlet and
along a segment of the Free River. They first decide what part of the
area they wish to plan for. There are several smalquarms and other

parcels of vacant land surrounding Hamlet:

A
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The gray atea,indicates the area to be preserved. This is called
anfintegrated-district. Several different landowners have property
, ':Ln t‘he area. The lines in this case were drawn an average of 3000
- feet on either gide of the Free River, and they were dravn to exclude
"aome property owners for administrative simplicity.
| The peéﬁiéAiﬂ‘NY'T6Wn waht to concetitrate pOpﬁlation'groﬁth around
; lHamlet where publlc sewerage, water and roads are already available. They
| wish the rest of the land in the integrated district to remain open-
.and in farms. '
/ The black line surrounding Hamlet delineates the area to be de-

'veloped froﬁ the area_to remain open.. The land within the green line
B is called“an‘active‘ land use district; the area outside the green
line is called a passwe Zand use dzstmct. The developinent that might
have occurred in the passive land use district is channelled 1nto the
active lard use dlstrlct. Not all towns will find that the active land
uee dietrictsvneed be contiguous with their companion passive land use.
districts. - ' _ n. ‘

: " A1l the ptqberty owners ' in the dlagrams; exeept F, N; Q,'aad R
who have been excluded from the integrated'disttict, are given develop-
- ment: rights; the amount of such rights is dependent updn the value of
the land and upon the plan governing growth adopted by NY Town.

» In the diagram, it can be seen that landowners G E, H I, and P
‘may st111 nevelop parts of thelr land. “The others within the inte-
-grated dlstrict may not ‘with a few exceptions. L

A restrlcted 1andowner in a passive land use district, say L,
could sell hls development rights to' ¢, E, H, I, or P or landowners

in Hamlet. If an active land use diatriet landowﬁer, say H, purcﬁased‘
them, éhe.could build on the land and develop it more intensively than
she could before she bought then.

Therefore, if H has one of her eight acres~ln the active land use
district and she has purchased five residential developrent rights from
L, she could then build five houses on that one acre. H could probably

take the development right she received for her seven acres of land in



the passive land use district and transfer .them to her land and use
them in the active land use district, The Town would place the limit
on the number of rights that could be transferred into an area and, thus,
regulate maximum permitted density. | N

The price [ would receive for his develoﬁment_rights would depend
upon what the land market would pressiire H iito paying. Thé land L
owns could still be farmed and he could still maintaihjhis‘heuse on it.
. L could also sell his land after he had sold his-deveiopment rights;
however, -the buyer would know, by examinihg the deed, that he/she
‘would be buying the land without development rights..

Essentlally, then, TDR identlfies the right to develop; creates
a market for such rlghts, and, it is expected, insures rational
planning for orderly growth and development at low costs to the tax—
payers and to the environment. Itstpurposes are to preserve open |
spaces and restriet:land use by means of regulation rather than by out~
right government purchase. Inherent in the TDR cqncept is the idea
that the right to .develop landvis quantifiable, transferrable, andv

separeble from ¢ther conditions of property ownetéhip.
TRADITIONAL ZONING: PROBLEMS

. 'The most prevalent form of land use control in the United States
has, since Village of Euclid v Ambler Realty Co., been zoning. Tra-
ditional zoning has been plagued by a number of problems. Most of these
problems stem from the fact that zoning is essentially neg‘ative.2 That
is to say, it has largely been employed as'a method of exélu&iﬁg un-
desirable elements from the neighborhoeds of the powerful,‘rather than
as a sound and comprehensive land use planning device. Zonihg has not,
for example, prevented the urban sprawl syndrome, nor has it kept prime
agriceltural land from being developed and thereby lost. It has not
protected valuable ecosystems,‘such as tidal wetlands, from being des-
troyed.’ »

Zoning was never meant to accomplish these last functions. Today,
land use has become more critical, and, therefore, controls must en-

compass all land use interests.



Another problem with zoning today is that it creates what are called
wmndfblls and wtpeouts. If a landowner has a piece of land zoned to

allow only agricultural use, and it is subsequently zened for develop-

”°,ment he/she can make a great deal of money out of the situation; hence,

.8 windfall.. However; if land one had intended to buildvupon is subse-
‘quently zoned,for open space, or some other tnintefisive use, ofe loses an

investment anduexperiences a wipeout.

-IMPLEMENTATION OF TDR

~ The implementation of TDR is complex. .  What is required first.is a
'.;comprehens1ve, long-range, master plan. A plan might include the _
‘establishment of a. planning district; t.e.  a county, group of municipali-
v’ties, a town,- a village or-a part of a municipality. The district
1m1ght best be a natural region bounded by rivers, mountains, or the sea.
‘Or, it may be a political one such as a school district. A plan for
.land uses and their allocation to land areas within the distrlct would
.then need to be’ de51gned. This is’ essentially the same prodedure as with
zoning.
- The development rights would next be quantified and allocated.

1Each landowrer would receive a share of development. rights. However,
the landowner in a passive land use district could not use all of those
'rights ‘on his/her piece of land. The landowner could only use those
' rights which Would be con31stent with the master -plan, and he/she could
sell the rest.v Usually, in'a passive land ‘use district the owner would
only be’ permitted to maintain a primary dwelling. .

"1t is possible to define various types of development rights, e.g.
' residential, commercial or industrial. Development rights may be
allocated on the basis of acreage of land owned and/or present assessed
valuation. ‘The TDRs would be recorded and the records maintained and
indexed by an officer such as a town clerk, as are deeds. Thereafter,
’development%rights could be sold or otherwise assigned and transferred.

A developer, then, would have to own poth the appropriate piece of
land_and‘the necessary rights to develop it to.the density.he/she would
:wishr';The@price'ofldevelopment rights would be determined by the demand



in the market.
Taxation of a development right would depend on its valuation.
" When the development rights are sold from a piece of propefty, the
valuation of that land would drop by the amount paid for the develop-
ment rights. In other words, the resoufrce value of the land would be
_ taxed separately From its coiiodity values
Once a development right is 'used'. through’conétruction of a honse,
say; it becomes ‘retired.' If the landowner should subsequently raze the
house, ‘then the development right would .be rejuvenated 1f, in
the future, a community dec1des that more development is fe331b1e and
necessary, new additional rights could be issued. ‘These would be
ailoeeted to landownErs of records in ehe same manner as were the first
ﬂevelopment>rignts. Development could also be sﬁfead out ovér time by
setting dates on which developmene;iights WOuld'become-valid.i‘This
scheduling would be in accordance with the.expected availability of

public facilities.and services.

Liabilities of TDR

As w1th any largely untried law or program, the problems associated
with it are not yet well defined. David Levin, in his article,

'Eminent Domain Proceedings in the United States' says about TDR:

Their weaknesses...stem from the lack of their
widespread application in many areas; from the
fact that they are:not popularly understood
very easily; from the difficulties of setting
a price tag on their value in the open market;
and from the opportunities they afford for
partisan interests to misregresent their im—
pact on grantors or donors.

Other problems associated with a TDR program include the néces-
sity of a well conceived long-range:master plan, which can be ex-
pensive. They would also necessitate the establishment of new laws and
an adaptation of the administrative system concerned with iand including
title «nd tax. '

A TDR plan, while alléviating the existing windfall/wipeout phe-

nomenon, might create its own windfall situation. For example, 4 owns land
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. worth ten thousand dollars per acre. A's land is then zoned for en-

 wvironmental purposes. A could sell his development rights to C for,

say, $1000 apiece. B offers a bit more than C whose land is not as

'.,‘valuable. B then, for just a few more dollars, can develop his already
N valuable land and 'make a killing.' This is a windfall to B. It is

.alss at alleniation‘of d wipeout to A, Whether or not it is fair is

questiongble . Certain TDR‘plans obviate such a possibility by

: allocatingndevelopment rights to lands that could be developed; ex-
- isting laws that preempt development on a parcel of land would also

"preémpt the allocation of development rights to that land.

o These are all potential problems that would have to be considered
if a TDR plan or ordinance is written.' It could be written to alleviate

these possible liabilities by a knowledgable group of dec151on—makers.

‘ Benefits of TDR

One of the expected benefits of the implementation of a TDR program

is the protection of the long—range master plan. There will be few

,1prov131ons for variances, as with zoning, which disrupt ‘the master
-plan.

There w1ll be less competition -among, landowners, since the land

use patternvwill be defined. The speculative value of land will, there-

fore, not rise as high. Another possible benefit is the reduction of
"the w1ndfall/wipeout phenomenon, since the plan would not inflate the

evalue of anyone 's land. For. instance, landowner X owns 100 acres of

marshland which he or she wishes to. fill in and develop. The planning

’,board of X s municipality writes a zoning ordinance which forbids X

to touch this valuable environmental resource. X has experienced a
wipeout since X's land is of no commercial use to h1m/her.

. On the other hand, if Y s 1and across town from X, has been zoned
for industrial use, Y may now have land worth even more than before the
ordinance was passed, Y has therefore experienced a windfall. Underl

a transfer'offdevelopment rights plan x's 'wipeout' would not be as

’ isevere, since X would be able to sell the development rights to, say,

yQ and thus be at least partially compensated for his or her develop~'
ment restriction. ..



On the other hand, Y, whose land was_zoned,industrial, would be

| forced to buy development rights in order to develop his/her land,
‘Also, the selling price of the land would be affected by the mandatory
panhase of development rights before development could take place, thus
obviating the windfall phenomenon. -

A very important potential benefit that should accrue to the whole
vcommunity from a TDR program is overall environmental quality. That is
to say, ‘there would be more open space., The adherence to the master
plan would prevent development on valuable land such as timberland,
_agricultural land and mlning land. ' This land use control instltutlon

would protect the future landowner, too.
PRECEDENTS

. There is: substantlal precedent for the concept of the tranSfer
of development rights. Both the British and American land use 1ega1 '
systems have antecedents to 1t, desplte essential differences in L

policy between the two countriess

The British SyStan

In 1909, the first Town Planning Act was passed by the British
Parliament. It wes deemed necessary because of the unsatisfactory
layout of towns and the decline in the quality of'utban life caused
by the dramatic_population increases in the citiesrduring the
Industrial Revolutinn. The Act conferred some powers on local
authorities to regulate development,_especially in relation to roads,
sites for pulblic requirements and prevertion of. neighbbring incompatible
uses. These powers were extended in the Town and Country Plannlng Act
of 1932 to include all land, rural and urban.

Depression and unemployment became severe by the mid-1930s;
Parliament then ordered the establishment of the‘ﬁoyal_Commission to
Consider the Distribution of the Industrial Population in 1938. This
resulted in what is popularly termed the Barlow Report in 19h0.“

This report recommended that the location of industry be controlled
nationally to effect decentralization of populetion needed to correct

manifest disadvantages of overly large urban areas.’ The Town and



 ,Country Planning Act. of 1943 was passed to meet this need. Itrex—
tended planning control to the whole country. Regional plans were com—“
" missioned for post-war action to replace bombed areas.
The most influential and pertinent 1egislation'to the'tranefer
of development rights was the Town and Country Planning Act of 1947.
This act imposed a universal réstriction in requiring that planning
permissLon be obtained for any 'material' change of use or other
development. A fund of 300 million pounds was to be set up to pay, on
. a once—only b351s, for the development value of the land——the value
estlmated on July 1, 1948, The government 1ndemnified the 1andowners
in the event that it should make dec151ons affecting private land that
they would deem conflscatory and for which, therefore, they would demand
compensation.' In' other words, the government was arranging to ‘buy all
. the development rights in England and Wales. The right to make
dectsions concerning development became the national government's
. perrogative. To develop, one had to buy the right from the govern-
ment~ﬁhich could refuse to sell development‘rights for a particular
_parcel of land. The charge for deveiopment permission soon came to
be treated as no more than an arbitrary tax, and 1t was abolished in the
Town and Country Planning Act of 1953.
The British development rights transfer concept was tried again,

" in more intricate form, in 1964; it was, however, ‘again abolished in
1971. Britain still lacks an effective and efficient system of land use
control. The problems of compensatlon and betterment remain.

As R.»E Megarry said in his article ’Compensation for the Compul—
sory Acquisition of Land in England'

The basis upon which compensation for
"the refusal of planning permission may
be claimed is no logical and coherent
policy, but the outcome of changes in a
wider policy and can be explained only
as a matter of legislative hiStory.s

-The Amtrican System

Protection and preservation of land in Amerlca comes under two
diffelent constitutional concepts‘ eminent domaln and what is known

as the police power. It has been notedvthat both are aepects of TDR.

-11-



Eminent domain involves the taking of property for a public use and

compensation is paid to the owner. The police power, on the other
.hand, involves a suppression or limitation applied to the'property in
the owner's hands, in order to protéct the public health, safety, "
morals or general welfare of the community against dangers arising,
or liklaly 8 abise;’ from the misemploymeht oF the property. Compensa-
tion is not paid to the owner.7 _

Zooing, therefore, is an act of the police poWer, while the right
to aopropfiate private property comes under eminent domain. Precedants
for the transfer of development rights are found by examination of
early uses of these two concepts.

Transportatwn Systems _

Tn the 1700s and 18005, states authorized prlvate corporations
to bu11d and maintain roads. Theyawere.given the rightsfof-way, with
the government’ paying due compensation to the landowners, to-keep
road costs low. This is the power of eminent domain; leter it.Wag
extended to canal and railroad builders. Thus, a precedent was | ;
‘established for the transfer of certaln pr0perty rlghts in the public
need. The public need in this case was defined both as something that
the public consumed directly-~as a passenger on a railroad train,vfor
instance--mnd as that which benefitted the public utility; or the
general welfare of the people as a country, state, municipality or
community. These benefits were considered in terms of ‘progress';
i.e.'opening the frontier. This was certainly of,economic benefit to
the country as a whole, o o ‘ o

The idea of approprlatlng the rights- of—way over land is also
evidenced for common carriers such as pipelines a_nd publlc bus and
trucking systems; it is done in the name of public utility. Thus,
American history provides several precedents for the separation of
some of the 'bundle of rights' that goes with ownership of land.

The Milldam Acts

The Millcam statutes authorized millers to dam streams and

harness power to grind their grain. They paid the upstreaﬁ owner whose

lands were flooded. The miller bought what might be called the

-12-



right to flood In return to the community for that right no.ohe_

"could be refused if he/she wanted grain ground at that mill. ‘An

g v.establlshed portion of the flour produced was the fee. The dam also
hrepresented a soﬁrce.of enefgy; It, therefore, combined a public
"usef’end public utility. For these reasons, a grant of eminent domain

. to a‘ﬁriVafenindividuai was considered valid. The Milldam Aéts have

a relatioh hio:to»TDRs because, possibly, the 'proper management of

,1and reéources by the use of development rlghts ‘may produce major,
» benefic1a1 multlplier effects.®

:Dratnage,and Irrzgatzon Projects

Drainage and irrigation projects were adminietered so that those

',property owners who benefitted the most from the project would pay the

most. Also; those who were deprived of the use of their land because
of the project were compensated with the money from those who profited.
’Again,~the p;eveiling theme is that the general public utility is

being served by the multiplier effects of resources being put to use.

fSince there is a communal benefit from the actlon, it is done in the

general public 1nterest. Despite dissent from part of the community,

‘the minority that benefits only slightly by the prOJect the entire.

. community must share the total cost.

‘With the use of TDR, planning analysis and control could be

‘greatly improved; in additioni

‘exigencies .and commonality of resource
.use within the development rights dis-
“tricts would certainly seem as high as
- those found adequate to justify the
. assessment processes of the irrigation
- districts.
0il and Gas Production ,
_ Another American precedent for the transfer of development rights
is in the regulations eovering oil and gas production. The law says
that an owner is entitled to the oil and gas that lies underneath his/-

her land, -even if a neighbor gets the resource out of his/her wells.

-13-



" In the nineteenth century, this prompted a "pooling of resources and
an equitable system of deVeiopment rights among the.co—oﬁners...ld
This law also helped to prevent waste of the valuable natural
resource, oil. TDR would, ideally, help to prevent waste of anothet
valuable natural resource, open space.
Eagements | | | -
Also in America, there is precedent set by the goVeihmeﬁt ac-
quisition of rights less than—fee—Smele for development, such as
| the 1nsta11ation of utility poles. “Fair compensatlon is paid.
Another form of this is found in consefvdtion or negative easements.
Tﬁis does nbt make the land public, it merely prohibits development.,
The landowner is agreeing not to build on a portion or all of his or
her land. ‘An easement agreemént: is“attached to the deed‘andvis«not
' .négdtiabie in the future. The concept inherent in easement:

. has been extended to permit government
"acquisition...of only the right to

. develop the land, leaving the owner
with all other rights of ownership.11

EXISTING AND PROPOSED TDR PLANS

‘There are a few examples of TDR plans being implemented, and there
are others suggested for implementatlon in the United States todav,
These plans can be used to accomplish various purposes including the
preservation of:

*fragile ecosystems
“eagricultural land
‘open space

*the master plan, and
*historic sites

One of those suggested for the preservation of fragile ecological re-

sources is the Puerto Rican Plan.,

Puerto Rico: Proposed

In Puerto Rico, there are sites that are each unique in térms of
ecological importance. Two such sites are the Phosphorescent Bay

on the south coast and the El Faro district on the northeast coast.
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The present Planning Law does not protect those areas.

The problems with envirommental preservation in Puerto Rico in-

clude the lack of public funds and the governments' reluctance to
impose stringent regulations on development in natural areas. Further-

"'more, land values in Puerto Rico are high, and public purchase of

valuable, environmentally sensitive areas 15 not feasible. It has

‘been suggested that the best way of preserving the beauty and impor-

tant natural areas of the island is through a TDR program. The pro-
posed plan: of action consists of four steps. '
' First, an inventory of potential Protected Envzronmental Zones ,

(PEZs)--such as. the Phosphorescent Bay——would be prepared. Each

PEZ would have its own tailor—made regulations to meet its special

-requlrements.* This would be prepared by the Planning Board. Tt would

notinecessarily mean that all develdpment would ‘be excluded from EEZS,

but‘that‘development_would be,restrieted‘to;prevent environmental

.damage.

Secondly, the Board would 1dentify transfer drstrzcts- areas

" where development could be intense. These would be mapped and

development rights. would be sold for use withln these districts.

.fSuitable-areas for these transfer districts could be underdeveloped

sections of ‘the cities. These areas would not require an overly ex-

pensive new- System of basic services, such as sewage treatment and

- transportation systems, since they are, already withln reasonable reach

of exlsting facilitles. . o o
( Thlrd, is the establlshment of an Envzronmental Trust Fund (ETF)
The ETF would be administered by a Land Adminlstration Whlch would

"be an agency developed to administer the plan. It would be funded

primarily by the sale of development rights of parcels within PEZs
and supplemented by gifts and federal grants. 'The Fund would be
responsible'for keeping track of development rights transfers.
Fourthly, the fund would adjust injustices which may result from im-
plementation of the plan through monetary awards, liberalization of

PEZ regulations, or- other means.'?
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The prbbleﬁs with the plan are mostly ones of 1ega11ty. It is not
clear whether the plan is constitutional or whether the restrictions
i imposed under the plan come iegitimately under the police power.
.Howevet, it is felt by the authors of the plan, that the preservation
of the beautiful areas on the island is important enough that the
plan'should»beuimpigmeﬁted-on é; least"a_iimited demonstration basis

113

Alaska, Matanuska-Susitna Borough: Existing

In Alaska's Matanuska-Susitné Borough, an ordinance states how
. land shall be sold by the borough within the borough: In section 11,

it states: ...+ . . ° . ; SR
' - Rights in land to be sold: .

.. The following rights in agricultural’
.¢lassified land shall be sold: all
rights except mineral rights and de-
velopment rights. Development rights:
are the rights to subdivide or use the
surface of the land for residential, .
commercial or industrial uses which
are not part of the farming enter- -
prise conducted on the land.!®

The intent is to protect those areas in this Alaska borough which are
suitable for farming. Agricultural land is usually good for.bdilding,
aéiit has good drainage and moderaﬁe relief; such lands are especially
susceptible to development, The ordinance is not actually a develdp—
ment rights transfer act, but one thét-prevents development rights from

being soid.

Florida, Collier County: Existing

In Collier County, Florida, an orainance15

that permits the tramsfer
of development rights was passed in 1974. The main purposé for in- |
stituting the ordinance was to preserve areas of environmental sen-
sitivity such as mangrove swamps, coastal beaches, estuarine areaé,

tidal and freshwater marshes and natural drainage courses. The ] N
ordinance states that those lands designated as Special Treatment
Districts (STs) may transfer their development rights to a neighboring

property not designated ST. Also, no lands that are ST lands may be
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used in such a way that the ecology of the area would be damaged

" substantially.

" An owner of ST-designated land, therefore, may choose to transfer

.~ all tis/her other development rights rather than use the land in con-

formity with ST regulations. If this latter course is chosen, the

._transfer must be to land not de31gnated QT, and it must be to land that

“has at least one point of contiguity with the ST land. This last con-
dition is different from the Puerto Rican plan which permlts transfer
'over distances- with no connecting point necessary.
Furthermote, the ST land must be used in conjunction with the

Yand now heving increased density. It may be used fot limited re-
ereation, open'spaee, surface drainage,'effluenﬁ(pbiishing ponds
(if;.fo;':eXample,the deﬁelopment isva water—pnilnting industry),
scenie'treils and protected wildlife habitats.

, The records of transfer are:to be maintained by the county clerk-
the land title will have a covenant stating that no future alteration,

buildlng or deve10pment permit will ‘be 1ssued in the future.

'New Jersey. Prqposed

 The New Jersey general Assembly passed Bill No. 3192, The

Muntazpal DeveZopment Rights Act on May 5, 1975._ The New Jersey
~senate tutnedritbdqwn; Since then,_state:enanling legislation was
prefiled'for‘introduction'into the . l976<legislatufe. -This propnsed
act is an attempt to supplement zoning focusing on the establishment
of a method ‘ta preserve critical areas and maintain New Jersey s
‘Garden State' image, despite its having the densest population of
all fifty states. The act is not.intended to diSturb>the existing
_stfueture of land use regulation. The administration of the act ig
left to the local governments. o

Under the plan, development rlghts (DRB) are allocated accordlng
to lend_value rather than just on an acreage basis; the owner of
open7space land with a higher assessed market vaiue would receive
more deveiOpment right certificates than the owner of less valuable

land. An owner would then be able to sell his/her certificates of
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DRs to someone who wanted to develop land to higher density.

The DRs would be taxed, since they are real property.  Although
there would be a4 rearrangement of the ratables, the tax base of the
minicipality chould not be changed. sighificantly, As Jetrome Rose
says in explanation of this concept:

Whét the orditinee i Firét eHacted,
the aggregate value of all outstanding
development rights will be the difference
between the value of all residential
land if fully developed with development -
- rights and the value of the same land for
- ‘restricted residential development.

As soon as sales actually take place, market value will prov1de the
crlterion for reassessment and the rights will be taxed accordingly
_ The DRs would ag is real property, be prlvately transferrable
‘One could sell inherlt, or bestow’ them ' They would not, as in the

Puerto Rican ‘Plan, be controlled by ‘the government. o

Furthermore, the model enabling legislation says that adoption
of a TDR system would be optional and would be deeided upon by each
municipality. This is not true of the Puetto Rican Plan which would

encompass the entire island.

New York: Prqposed

.In New York State an act was introduced to the legislature by
Assemblyman Alexander B. Grannis (D-68) in July of 1975. This act
would amend the General MunieipsllLaw to pfovide for the transfer of
development rights, . It, like the proposed New Jersey Act, would
1ea§e the powet in the hands of local govetnments and‘make’adoption of
the act's provisions optional. The problem with the act in its
present state is its lack of specificity. It is very brief which
does not allow much procedural detail. Since TDR is relatlvely
complex and new to local govermnments, it is probably desirable to
include provisions for as many situations as possible. For exampie;
the bill does not give guidelines on what basis development right
certificates may be calculated and distributed. It does not discuss

how DRs will be taxed or how a parcel of land will be treated in
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terns ofvtitle,Vtax, and development aftetr DRs have been either sold

',or'odught, ItrdOes,_hOWever, make the underlying purposes of the act

clear:
. The purpose of this act is to preserve:

sesedistinctive areas.and spaces of
- vatied size 4nd chatacter; ineludihg
"many having significant agricultural,
ecological, scenic, historical or
aesthetic values...18 :

:'lThis is a collectlon of all the possible uses for the transfer of

f development rights.

The act puts the respon91bility for the adminlstration of the - -

) development rlghts transfer procedure in the hands of munlcipal

'_ planning boards or commissions. Transfer of development rights would'

be permitted only accompanied by a public hearing and, subsequently,

~ with an approved application.

Oregon: Rejected , .
In Oregon, a bill was 1ntroduced (Senate Bill 27, 1975, Regular
Session) and it stated simply that:
the“county‘governing'body may by ordinance
.. provide for the transfer of development
~ rights...from the parcel of land to another
~ for the purpose of promoting development con-
. sistent with comprehensive planning goals for
'J%the country.19 : o :
-vThis’act‘is*similar.to‘the New Jersey Act, but is in a much .
simpler form.  ~The intent is, as has been suggested, to encourage ad-

herence to the long-range master plan of an area.

The bill was discussed on the floor of the Oregon Senate Committee

on Local Government and Elections in January of 1975 and was dropped.

It is unlikely that a TDR bill will be reintroduced in in the near

future.2°

.- Virginia, Fairfax County. Proposed

The proposed TDR ‘plan for Fairfax County, Vlrglnia would replace

-19-



-

zoning. The plan involves four steps. First, the Board of Supervisors

(an elected body) will adopt a comprehensive master plan which will
project the socially and environmentally desirable number of residents
that an area could accommodate and the total projected amount of
coemercial and industrial area needed for the county.

decondly, the Boatd would decide how dishy development rights aré
required for each category ef.uee-iﬁciuding,residential, commercial
and indﬁstrial;‘ Not included’would'be ferms; public facilities, con-
sefvation, recreation end power lines. Then the Board would assign.

these deeelopment rights in direct proportibn to the number of acres

“owned, subtracting existing deveiopment. Thereafter, the developer

would have to file his/her plans along with his/h er DRs, the ‘number of
which must cover the pr0posed development." " »» ,

_The stated pufpose of this plan is to. control growth It would
‘probably do this,! but to an,unconst;tutional extent. "~ The plan has
been found to be exclusionary since it does not frpvide an appropriate
amount of low- end moderate-income houSing.21 v |

The development rights would not be taxed under this plen;'farmers
would, then, be taxed on present use of 1and rather than oﬁ'the market
value, This is a definlte advantage for farming but could reduce the
tax base. However, since all landowners would be compensated, it is
more likely that the integrity of the master plan would be protected.
And, since no rights are necessary for public facilities; the public
could save tax monies for land acquisition.

It is unlikely the plan will be passed in the County. State

enabling legislation would be required flrst, and the current Board of

Supervisors has no interest in 'I‘DRs.22

_CONCLUSION

" The variety of different uses of the conceﬁt of the transfer of
development rights can be seen from this overview ef_some of the ex-
isting and propesed plans. The approaches vary because of different

goals; they include plans for the preservation of fragile ecosystems,
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open space, farmland historic preservation and other amenities. TDR

plans also differ on the basis of procedures and administration in-

:cluding taxation, allocation, and unit measure of rights.??

It is easy to argue that development rights transfer-;or purchase—

‘is preferable to use of regulation for pacing development and providing

buffers and greenbelts. It would help to avoid untoipensated pre-

servatlon of land which may have confiscatory effects. This is known

~as the taking issue' ‘which has been and continues to be one of the

,most difficult problems related to land use in the United States.

TDR could ideally, alleviate the problems of potentially uncon-

‘stitutional overstringent residential zoning. Zoning, as has been

seen, is rigid ‘and 1s rapidly becoming an unsatisfactory method of

land use control. Municipalities ‘across the country have been accused

':of:being exclucionary because of their overly zealous zoning. It is

. thought that by transferring development rights, zoning could become

less restrlctive .upon 1andowuers and munic1pal officials. Furthermore;

while use of agrlcultural zoning is more forward, all zoning or-

dinances are subject to repeal ‘and amendment when development pressures

: become ‘too strong to resist. A development-right system of title

would be, largely, as inviolable as present title ownership. It would

_presumably, endure. Finally, TDR can probably help to avoid the

_necessity for huge expenditures of taxpayer s money for public ac-

quisition in the preservation of - open space amenities in land use..

- The tax base should also be preserved.

TDR is\today a promising tool. .. Its potent1a1 to expedlte resolu-
tion of conflicts between private land use and the public interest

recommends it for consideratlon by municipalities. Its inherent

:problems and novelty recommend that consideration be thoughtful.
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A CRITICAL LOOK
&'I_‘. .
TRANSFER OF DEVELOPMENT RIGHTS

The introduction of zdning in this country -brought issués‘relating
tp'the ﬁociallcontrol of land use into confrontation with culturally
imbédded‘and ennstitutionally recognized concepts relating to the private
use of land. Predictably, political and-legal conflicts developed ..
a;ound‘zoning and have continued and inteﬁsified with expanding efforts
to extend social contxols over land use as they encroached increasingly
on trgditioﬁal rights in land. In this cénflict situation, it is nét
surprising that there has been dissatisfaction on both sides with zoning
as an instrument. Those who have experienced ox'who_fear the reduction .
of their perceived'rights in land have seen zoning as unconstitutionally
depriving them of property without just- compensation and, in many
instances, as an important step in the road towards socialism. Not
surprisingly, they have utilized every available political and legal
strategem to combat‘zoning, both as a general system and in its par-
ticular application to their properties. Those who have seen increasing
need for social control of 1land use, on the other hand, have tended to
view zoning in application as a very imperfect instrument: inqapéble of
accomplishing necessary social purposes because of the continuing strong
cultural bent toward protection of private rights in land and the fre-
quertly successful political and legal efforts by landowners to main-
tair a favorable position relative to land use controls. HMany planners,
environmentalists, preservationists and others interested in extending
social control over land use have been seeking béth the extension of
cont rol through conventional zoning and the development of new pfocesses
which might facilitate pursuit of further social control. Preservation
of prime agricultural land, protection of coastal beach and wet lands,

preservation of historic buildings and meritorious architecture, pro-
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tection of aquifers and.purSuit of a no-growth philosophy are among the

IpurpOSes for which extended social control of land use is currently
ieought.-Such is the demand for better tools for land use control that
{ideesthaning anyfprOmise secure a ready audience and immediate atten-
;tioniln various journals concerned with land use controls and the various
Cactivitids affectéd by 1utd usé planiing. THere is 4 tendency 1 this
.Situation for innoVative concepts to be advanced and accepted by an eager

‘audience w1thout adequate attention to the pract1ca1 and. legal consid-

erations 1nherent in the1r applicatlon.

“Since the idea of permitting, and indeed fostering, the transfer

of development rights from one property to another under the sanction

of law first received national ‘attention in the 19603, the concept has

.enjoyed considerable favor among planners, preservationists and environ-

bmentallsts as a p0331b1e way of gettlng around the problems of the o

ftaklng issue' in. the course of severely restricting land use and devel—

_opment'for‘soelally desirable reasons. It has eppeared to Audrey Moore,}

and others, as the possible basis of an entirely new concept of land use

‘control*which”might'be substituted'for rather than added to traditional
‘zoning. However,”it is not in this sense that we are interested here,but

‘rather as an add on to traditional zoning, as TDR is seen in most of

the 11terature.

By considering development rlghts, under zoning, as transferable

-from one’ property to another, the developers of the concept reasoned that

the severe limltatlon of development w1th respect to a particular prop-
erty would be less onerous for the owner since he would retain develop-
mentvrlghte which, though they could not be_ut111zed on the land, could
be'goldpfor_use'elseuhere. Hopefully, in the proceée of transfer, the
owner would emerge nearly as 'whole' as his unrestricted neighbor.
Theoretically,‘he would thus be less motivated to take political
action’and/or.seek judicial relief and be less likely to be successful
in such'efforts'if he did resort to them. Since rights would not be taken
but could’ be sold on the'market, it is reasoned that the taking iesue
would be obv1ated Under the TDR concept a municipality exercising zon-

ing pursuant to adequate state enabling legislatlon might find a section(s)
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of its area in which, for some good public purpose, further development
should be discontinued, and the municipality would establish a special
- overlay zoning district preventing development therein. Various writers
have referred to-this as a sending; conservation, protected environ- ‘
mental, speciai.treatment or passive land use district. It will be re-
‘ferred to heréj Wwith Ao partidiilar brief for the térm, 48 4 pﬁésefvdtfdﬁ
district. Owners in such districts would not be able to develop thgif'”
linds but would be enabled, in the way of‘éompeﬁsatidn,‘to sell their.
devélopmeﬁt rights .to designated, suitable buyers. Théy could continue
to occupy and form or carry on 6ﬁher uses not reqﬁiriﬁg'de?eiopment{

To create a market of potential buyers, the municipality would locate
-and designate an area(s) of its térritdiy to which the rights Eould be
transferred by1p£ivate transactions. Such areas have been'tefErred to:

" by various writers as recipient, receiving, transfer or aétive,land‘,‘
‘use districts.. They will be referred to. here, again afbitrafily, as
recipient districts. Owners of land in a recipient district would be
désignated, under suitable conditioné, as legitimaté buyers‘and users
.0of the transferable development rights, but only in connection with
ovned land in a recipient district. If both preservation and reception
areas were zoned for half-acre residential, for eiémple, the recipient
drea owners might be permitted to purchase sufficieht development
rights to increase their permitted density by a given percentége, say
100 per cent, to develop, in this example, at four dwelling uﬁits per
acre instead of two.

Unfortunately, most of the writing on TDR has been of a promotional
n:ture, either by those who have invented the concept or developed
medifications thereof, or by those who have eagerly seized upon TDR
a: a technique of the future. An important exception is‘Fraﬁk Schnidman's
'Yransfer of Development Rights: Questions and Bibliogréphy.i Tais
document raises 146 very pert inent questions but unfortunately does not
attempt to provide answers.? Despite the lack of adequate, critical
appraisal, a number of efforts have been made to introdﬁce the concept

into Jocal zoning, and general enabling legislation has been introduced

Y

in at least two states, New York and New Jersey, and is in preparation
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" 1t should be evident from experience with zoning that ény major
innovation in land use control is virtually certain to be accompanied.
by the same types of political strife, efforts at manipulation, admin--
~istrative difficulties and litigation which have attended conventional
léoning; Those developing and promoting new land use control concepts
" perhaps have an obligation to try to foresee possible problems with
. zoning iﬁnovations rather than concentrate élmost.exclusively on
‘pfdépectiﬁe benefits. This paper is an attempt, in thé absence of such
efforts, to examine crifically the potential application of TDR in
deﬁeloping suburBdn areas to look for possible problems. »
' Since ‘there has been lirtle application of the concept, the method
of“the investigatioﬁ will have to be speculative. This 1s accomplished
'by'assuming a TDR ordinance has peen prepared and adopted, presumably.
. undef«adeqﬁape,gnablipg legislation, in a suburban New York town, and
. that preservation and reception districts have been established by
overlay on the 7on1ng map. Effort is made to identify potential classes
cf actors relating to the appllcation of the ordlnance, and then to
'walk through' with each of them their interests and activities as
potentially affECted byvthe ordinance. The effect of such potential .
i*ntéracinn is then comparedeith the intent of the ordinance. In doing
this, I have relled in part upon past personal experience with zonlng
ind, in part, upon 1nterv1ews with selected persons representative of
1he actors 1nvolved
This. report -was written for the research study, 'Testlng Emerging
t.and Use Concepts in an Urbanizing Region' sponsored by the U.S. Forest
Hérvice,';he Rockefeller Foundation and the Cdllege'of Environmental
scicences aﬁd Foreétryr Brucé Gorelick, a graduate‘student with the study,

has beenfof great assistance in the preparation of this study.
THE ACTORS

In the consideration, adoption.and administration of a TDR ordin-
ance in a New York town, the following would be among the actors:

»the original owners of the rights made transferrable by
the legislation;
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*eligible and thus prospective purchasers in reception districts;
‘owners of land in the immediate vicinity of reception districts;
- *the zoning board of appeals; |

Fthe courts to,which the zoning might be appealéd;.

~environmentalists and others seeking to further their interests
through land use controls,

*the land use planners involved in preparing the plan,
‘?;he planning board
*the zonlng ddmlnistrator,
*the mun1c1pa1 1egisla;1ve body;
' ‘the tax assessor;
- ~the land record office; and, _
'attorneys engaged in title work and title companles.

Let us now . attempt to 'walk through" the relationship of TDR with
‘eanh of the actors, looking at the application of TDR ‘insofar as
'po)51b1e through thelr eyes. To prov1de an environment for the appli~
cation, we will assume that a Town is zoned with much of its area in.

a 'half-acre' residenced district. It has recently been informed that

an undeveloped part of such district overlies an aquifer which needs

tn be protected against develcopment. The solution recommended by con-
sultants is to amend the zoning ordinance by adding a TDR section and

to amend the zoning map with a TDR overlay which would place the‘aquifer
in a preservation district and designate other, suitable 1and in the
Town as receptlon districts into Wthh the rights from the aqulfer area
might be transferred. Tentative areas have been mapped but final desig-
nations require more exhaustive study than has been possible with avail-
able funds. We will start with consideration of the owners of the land
over the aquifer who would be the original owners of the tramsferable

dvelopment rights were the recomnendations put into practice.

ng;Original Owners

The owners of land being considered for, and later located within,

a4 preservation district are likely to see themselves as being over-—

wn

werely and vnfairly limited in the exercise of their rights; At least

n

me of them can be expected to have immediate or longer range interests
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in neveloping their lands, or selling them to others for development
in 1ccordance with previously existing zoning. Interruptlon of those -
plans is likely t8 be seeg, at least by some ownerd, as intolerable-- -
even 1f some new'device for possibly emerging financially whole through
v sale of such rlghts is provided. | . ‘ v .
Landbwners Faced with the prospect of 1ntolerab1e 11m1ts on the !

utlllzatlon of their land have. two prlnc1pal recourses the polltlcal
and the legal. Taklng the political route, they can attempt 1nd1vidually
or *ollectlvely to defeat or amend into tolerable llmlts any land use -
conLrol measure which they consider unduly onerous. Qulte often in
Am¢ rican zoning history, landowners have been successful in such activity.
Takrng the Jud1c1al route, which generally follows upon lack of success |
An the polltlcal, they can try to conv1nce ‘4 board of appeals of undue‘
.hardshlp or a court that their land has-in effect been taken without
JuLt compensation, that the ordinance is capr1c1ous and arbltrary, that
1t,does-not provide equal protectlon, that,they are experiencing hard—
ship unnecessarily or other device. o . |

‘ Underlying ‘the working TDR hypothe31s is an assumptlon that the
restricted owners will not be intractable or will not be successful in
their intractability, since they will have not only the right: to,sell
their developﬁent rights but there will also be an adequately robust
-market place. For each owner to emerge from the restriction relatlvely_
'whole, he mu:t be able to sell his development rlghts for a net return'
whnch,ecombined:w1th_his perceived:value of his ree}dualbrlghts,-will
‘ be.at'heast approximately equal to if not greater than the value to
him of his land prior to TDR. In estimating his net return, he must con-
sider any increases on real estate taxes paid due to the legal separ—"'
ability of the oeyelopment rights while they are being held prior to
sale, his income:tax position ana any other expenses, or "hassle'
involved., k | ' |

The robust market that is essential would probally require

.competition:ahong several buyers——certéinly'not<depehdence on one buyer
in a monopoly position. It also would mean, as we shall see later,

that the rights as far as the buyer is concerned should be freely usable
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without any further required tests; An environmental impact screen or any
-other cloud on development rights' usability would'undoﬁbtedly depress -
the market. Because of vagaries in the private market, some writers have
sugiested that a municipal fund should'be-established for the interim
pur :hase of development rights (which, hopefully, could later be sold .
to cwners in the fécéption districts). Although the estabiishmsit of a
public TDR bank might'rédﬁce any anxiefy.of the original TDR owners
relaiive to prospects for successful saie, it would introduce problems
for the municipality in the new and unaccustomed role of dealervin dev-
elopment rights and might result in permanent public possession. 3

Not all original owners would be similarly affected by TDR as can
be seen by con51der1ng 'only one variable: the preTDR opportunity fo

dev 1op the land Let us consider owners in three dlfferent 51tuations '

Owner A. Land is favorable situated for early development under .
current zoning:

W1ll proflt from TDR only in so far as can sell development
rights for a net return which, with the residual value of
the land, would be greater than he could get from early de—
velopment (or sale of land to a developer).

Owner B. Land is favorably situated for later development only:

Will profit from TDR only in so far as can sell development
rights for a net return which, with the residual value of the
land, would be greater than the discounted value of future
development (or return from sale of land to a developer).

Owner C. Land is not favorably situated for development now or in the
future: -

Will profit from TDR in so far as there is. any net return from
sale of development rights.

It can be readily seen that the better the prospects for early de-
velopment «f land under existing zoning the less would be the potential
profit to the originai owners, and, conversely, that persons with’littlé
or no prospects of selling land for development under current zoning
wculd have fhe most to gain from area-based TDR. This may be the reverse
efifect from that needed to secure subﬁort of the legislation.

Some suggested TDR legislation has provided that the number of:

transferrable development rights be based on the current value of the
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rights rather than the area of land. This would require‘an appraisal
of the value of development rights associated with each property in a
preservation district and the conversion of this value into standard
transferrabie development units, neces51tating a valuation process moré

akin to land appraisal for publlc purchase than the normal tax assess- -

~ment operation. Theé 8xpenéé of appralsérs fees, ensultig court cases and

‘.handllng the complalnts 1nherent in such a process would probably go far

toward offsetrlng the value of TDR.
An additional problem which appears possible for the original owners

is the potential for swindling unsophisticated owners out of their devel-

,opment rights by fast-talk artists. The history of mineral rights is
.replete with examples of people selllng for a song rights whlch they did

not fully comprehend.

We can vonclude that not all landowners in preservation areas are

going to be satisfied w1th the potentlal pay—off from TDR. We can also

conclude that, considering the history of zoning, all available political,
admlnistrative, and Jud1c1a1 channels will be explored in trylng to
block or to set’ a51de ‘the proposed TDR' leglslation.~

Let us now 1ook at the potential buyers of development rights.

The E11g1b1e Purchasers in Receptlon Areas

For reasons relating to land records, assessment and planning

npurposes, development rights can only be transferred under the TDR con-

cept when they are. to be repackaged with land they cannot be free

floating.-A-suitable,district or districts must be created into which

the rights may be transferred in order to assure the market necessary.

for TDR operation. These‘reCeption districts must beé capable of absorb-

ing rendily all of the development rights which owners in a preservation

,district‘might wish to sell. As we shall seebby looking at the position
of-the landowners in recipient districts, this is a more complicated

problum than merely assuring that there are the right number of adequate

acres in reclplent districts.
The owner of land in a rec1p1ent area, unless he has participated
in the establishment of TDR in his municipality, is something of an

innocent bystander who suddenly finds himself involved in someone else's
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'business. The principle purpose of the ordinance has not been to limit
or to assist him, but to accomplish purposes in a removed preservation
area. Most TDR writings have tended to assume that such owners.WOﬁid
welcome TDR because of the opportunity presented to profit economically
by developing at higher densities. However, not all the owners in the
recipient dreas ateé iikely to share a commoti sitdation with respect to
~their interest in and ablllty to profit from the purchase of develop—'
ment rights, and 1ndiv1dua1 landowners may change their positlons over
time. Landowners can be expected to resist being placed in a recipient
district unleés the perceived benefiﬁs exceed the pefceived costs,

Some ownera may be farmers who want to continue farming for an ex~

tended period ‘while others may be lmmedlately interested in selllng—off

to a develooer. Some may be - c1ty people who hold thelr land for recreat-— ;

tion purposes and.who want to keep the - ‘area rural SOme may have ob-
‘jections to land;in,the area belng.developed;at hlgher densities than
permitted by the old zoning since higher densities may require infra-
structure installation with associa;ed taxation, less expensive houses
and, thus, a different type of people; or, just more people with chil-
dren who will require schools and may raid one's apple trees or shoot
arrows at one's cows. Others may be land speculatois or developers happy
at all the ‘intensity they can get. There may or may not also be spec-
ulators and/oxr developers waiting in the winge to purchase land at a
favorable ‘moment. ; |

some of these owners may object st;ongly to being placed in a re-
cipient district and utilize every means available to defeat TDR or to
keep the land in the area of their holdings from being mapped as a
recipient area. If a district is established, some will ‘not want to pur-

chase development rights, or to do so only at a later date, and others

may not be able to take advantage of such rights because of peculiar con-

ditions of their land tenure or of their land--such esbproblems relating
to installation of infrastructure. Some may not want to develop them-
selves and may not wish to see their neighbors permitted and encouraged
to develop at higher densities because of greater costs and problems

they see in having development in their vicinity. Still others may be
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5upporting energetically and perhaps effectively the location of their
'properties in a recipient area, whether or not it has bcen recommended
"by the planners. |

' This diversity may lead to a number of problems. The first of.these
is that there may be a great deal of political controversy ovetr thé es-
tablishiient of réception distiicts and the inclusisnor exclusion of
vpartiCular land Holdings. The more numerous and diverse the owners in
va distriot the greater ‘the possibility of conflict. '

The second is that the recipient areas may have to be many times
larger than the preservatlon areas in order to prov1de a robust market
for all owners in the preservation areas who wish to sell, espec1ally

fs1nce the origlnal owners will most likely have property tax advantages
ﬁfrom early sale. R : _ ‘

Third, the enlargement of the rec1p1ent area to a p01nt where only
a fract1on of the land may ultimately be developed at the higher intens-
ity creates problems in addition to bringing a greater number and
diVersity of oWners It requ1res the planner to locate and include in

hreciplent districts much more suitable land than can be developed at
the higher den51ty and to consider the political, legal, and develop-
mental impliéatiOnS'of such enlargement. It probably would also require
the'installation of larger-sized water and sewer lines and othet de-
lvelopment inf*astructure over the recipient area, as many different ‘
"patterns of 1nten51ty of development could occur. - It would also- create
a problem of unequal treatment for the owner who would face the costs
of hlgher den51ty development of nelghborlng property but be unable 4
.h1mself to buy development rights. In the example we have used, he might
have to pay spec1a1 district taxes for water and sewer so that any land
*in the rec1p1ent area would be able to be developed on quarter-acre v
rather than half—acre lots; would see his neighbors develop on quarter—
aere lots; and would still be unable himself to purchase rights because
‘he came late to the market. Even more to'his miSfortune, the circum-

f stances of the .area might then make economic: development on half-acre
lots 1nfeaslb1e..Spch a person might well seek and receive redress from

i board‘of‘appealslor court, with serious repercussions for the.
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particular TDR application and TDR in general.

. Fourth, in the controversy over TDR in the reception area, the
question of the reasonableness of the 6rigindl zoning is certain to
come up. If it can be reasonably argued that the intensity of zoning
permitted can be greatly increased without harmful effect to the com-
munity (and with oniy superficial relatlonship to the lowering of land
use 1ntens1ty in another, and perhaps distant part, of the municipal-
ity) is not the original zoning too restrictive? 'Why should I,
an owner might. ask ‘his friend on the Town Board, or his attorney, 'be
required to pay for developlng at a quarter acre density when there is
.no apparent publlc purpose relating to my part of town in restrlctlng
my property to half-acre density?' ‘

"Fifth, the market ‘may not be favofable“ét any given time fof the
,‘development of . land with or without the addition of development rights.
Any. purchaser, even at a supposedly favorable moment, might later find
hlmself with development rights on which he must pay‘property taxes,
but which he could neither use nor dispose of on the market.

Sixth; even though a potuhtial purchiaser and déﬁeldper‘in'a‘re—v
:'céption:distriCt might want to utilize development rights, he might not

at a given point in time have access to necessary infrastructure at
reasonable cost and might not be able to forecast when he could obtain
~necessary conditions for development; |
Seventh,vit is not inconceivable that fhe zoning coula be changéd,
through the legislative body or the courts, to permit a neighbor to
develop, as a matter of right, at ;he sémé density for which he has paid
deérly; ‘ ]
Eighth, the' TDR ordinance might be invalidated in whole or in part,
leaving him with legal tangles to straighten.
Ninth, as previously mentioned, he might run into environmental
impact statement requirements or other tests which would delay or even

prevent his development of th:2 land.

Le]

Tenth, purchasers of development rights would also probably imsist
on the right of resale to other eligible purchasers in order to reduce

their risks. This could lead to speculation in development rights which e
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might or might not be desirable.

It can be sesen from th1s effort to consider the prospective pur-
' chaser that there is considerably more to the setting up of a2 market
for developmeht rights than the de31gnat10n of technically suitable
3dlstnncts. If there are not suff1c1ent willing 4nd able purchasers to
establish a robost market, few if any, development rights cari bé trams-
ferred and-pol1t1ealvand judicial support for TDR swill be questionable.
The;political preblems, moreover; can be expected to increase with the
siée of the diatrict, which conflicts with the desirability of large
vdiatricts'for market purposes. It may well be that actions necessary to
the'establishment of a robust market for development rights will create
aecondafy effects whichgare morevdisadvantageous to the municipality

than the'advantages gained in the preservation area.

Owners of Land in the Immediate Vicinity of Reception Districts

A landowner in a reception area who does nmot want to develop his
pr perty, as pointed out in the previous section, may suffer disbene-
i s from the development of ne1ghbor1ng propert1es at higher densities
or: at an earller time than would have normally taken place. He does,
-however, at least have the opportunlty himself to develop if he desires,
.can find development rights to purchase, and is otherWLSe favorably sit-
uated The owner of property adJacent to a receptlon district may. suffer
_‘the samevklnds of d1sbenef1ts without enjoyment of the p0551h111ty of
development; Very probably, h;s'intereats,lunless of course his land
were zoned’forscemnegéialfdevelqpment5 wonla_be hurt by application of
.TDR. Like other ownerspsnspecting their interests might suffer, he could
| well be expecten‘to oppose politically the concept.

The owners of lots in previously subdivided tracts would probably
a]so'oppose development of nearby land at greater densities. Owners of
acre-lots havevtraditionallj opposed the down-zoning of similarly zoned
land to half-acre, half-acre to a quarter, ete., so that the individual
lot owner would probably be as opposed to the change as‘a.farmer who is

adversely affected.
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The Zoning Board of Appeals

Zoning Boards of Appeal have traditionally been a problem to*'ﬁ
land‘use‘planners; they ffequently undo those objectives which'the
‘planners have sought to further through zonlng by -the ‘unwarranted
granting of var*ances. All too frequently, variances granted by appeals

‘boatrds ate such &8 predictably té be reversed if appealed 6 colirt; but
they are not appealed because of the cost to 1nterested private parties

* and/or the seemingly inapproprlateness of one arm of a .municipal govern-
ment sulng another. Considering the past behav1or of many boards of
‘appeal, it would not be unthinkable for an owner in a preservation dls-
trict, unable to find a su1tab1e market for hls development rlghts and
unable to pay 1ncreased taxes resulting from thelr being split from‘*'
his property, to seek and recnlve a variance to permit development pro-
scribed uhder a TDR ‘ordinance. ‘

Agaln, a landowner in'a reception area éaUght between two Pproper-
ties which had developed at increased den51tles through TDR an ‘unable
either to purchase development r1ghts.h1mself~Qr_suecessfully to develop
at the normal'density for the area, might seek and receive a‘varianCe{

,ffqm a sympathetic appeals board. Either of these instances would be

contrary to the intent of TDR and would weaken the viability of the

application.
IheFCourts ‘

The assumption that.courts will accept the ability to'seii ene'é
dcvelopment rights as adequate45ubstitute for the ability to utilize
one's development rights is basic to the TDR concept, If the courts, and
no one can predict how they will eventually decide the predictable '
judicial challenges, find this is not an adequate substitute, or is'not5;

an adequate substitue in the absence of a robust market, all or part-

icvular-applications of TDR may be determined to be unconstitutional. If @
such a decision were made early in the application of a TDR ordinance,’
all that would be lost is the time and resources applied in its intro-
duction, If, however, considerable private and public activity had occur-

ried with respect to TDR before it were tested and found wanting, con-
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siderable loss and confusion could result.
vor is the due process clause the only constitutional issue on
which TDR might be challenged. Cases could presumably be made under

,the'equaiftreatment provision where application can be shown to haue

' markedly different effects upon neighboring properties.

“A8ide from bonstitutiohal issues; there are certaln 'to be many

uJudlcable 1ssues relatlng to the reasonableness of partlcular ordin- .

pances as they affect dlfferent owners. It would seem to be wise, con—

siderlng such 1ssues, for ‘due deliberation and small—scale experlmen—

. tation in the adopt1on of TDR. Securlng of favorable results in test

cases would appear to- be a de51rab1e precurser to wide-scale ut111—

zat1on.‘

i

.'Env1ronmental1sts and Other Interest Gro;ps

Although th1s sectlon deals w1th ‘the concern of those 1nterested

tln preserv1ng the natural env1ronment, 1t is generally applicable also

to those who would preserve historic bu1ld1ngs, buildings of partlcular

: archltectural merit, and prlme agrlcultural land and others with sim—

ilar concerns. Much of the interest in and impetus for TDR has origin-

ated w1th conservationists and preservat1on15ts in dnd out of govern-

‘ment who have perceived a public need for severely llmltlng or prohibit-

1ing certa1n development wh1ch might otherwise occur .and whlch mlght be

1n1mical to a publlc purpose 1n preservation. These groups, not without

'reason, have concluded that convent10na1 zonlng is inadequate for thelr'

purposes because of 11m1tat10ns of zonlng powers stemmlng from the

const1tutiona1 protectlon of property r1ghts, ‘referred to commonly as

*

'due process, Tjust compensatlon, or the 'taking issue.' Public -

regulatlon whlch deprives an owner of reasonable use of his property

- has generally been 1nterpreted by Amerlcan courts as confllctlng w1th "1

the Fifth Amendment of the U.S. Constitution which provides:

. . . nor shall private property be taken for
. public use without just compensation.

The prlmary appeal of TDR to environmentalists and other preserv-- -

ationists- apparently lies in its perceived potentlal for avoiding the

"taklng issue in ~any severe public restriction on the rlghts to use land.
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A number of inadequateiy foreseen problems could well be raised
fOr such interest'groups in the widespread application of TDR. The first
is that it would rét be possible to ascertain for a considetable period
what stance the courts in the various states, and eventually the United
State Supreme Court, would take on the issue of whether, and under what
conditiorisy; TDR sitcessfully bypasses thg taking‘issue. Adverse court
reaction ¢ould réndef_ineffective'the work involved in sécuring adoption -
of TDR‘legislation. The poésibility of adverse court reaction would also
tend to inhibit the private transactions of land among owners who might
have. their pians disrupted by adverse court decisions and thus result in
little activity under adopted ordinances. _

The‘second, éﬁd apparently contradictiﬁgvissue, relates to a per-
ceivedufecent tendency of state and lowér courts tb”ﬁpholdlﬁublic“reg—
ulation which approached taking when the purpose was seeh by the courts
as a necesséry public protection,. the regulation was well drafted and
the evidence clear and convincing. Bosselman, et al., in The Taking -

Issue conclude that '

. . . the fear of théitaking issue is stronger

than the‘taking ciaﬁse itself.'" Followihg'fhe TDR rbute_would create
difficultiés for previous and future efforts at severely limiting devel-
6pment without compensation or the problems of TDR. Consider, for example,
a municipality which has previously stopped development sucessfully in

a flood plain or an estuarian area and now seeks to introduce TDR in ité
efforts to preserve an aquifer Those previously denied development
possibilities without receiving transferrable development rights-could'
well complain, politically and to the courts, of unequal'tréatment. On
the other hand, the post facto granting of development rights;traﬁsfer
privileges to those aggrieved might be practically or politically imposs-
ible. In a more general sense, the widespread development of TDR util-
ization would uhdoubtedly inhibit efforts at reasonablé application of
restrictive development legislation without the complications of TDR.

' A third problem area relates to environmental concerns in reception
areas. In their concerns with protecting environment in the critical
areas to be designated as preservation districts, environmentalists have

generally given ilnadequate attention to possible adverse environ-~
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. mental impacts in reception districts, apparently assuming that planners

could avoid such concerns in the designation of reception districts. This

assumption, in’ turn, rests on an assumption that there would be sufficient

'ares.inhthe municipality to provide an adequate market for DRs in which

permitted densitiés ¢ould be increased Substantially without environmental

problems; ﬁnd whéfé increasing the density of'development would be polit—

‘1cally acceptable. It is probably true, other things being equal that the

sevarity of environmental impact increases with intensity of use. It 1s

‘certain that in many areas the densities permltted under existing zoning

already reach or exceed an environmentally desirable level. To reduce the

existing density restrictions in such areas in order that some owners

‘might develop additional dwelling units would mot be desirable. It would

be hoped that each transfer of density ‘would be accompanled by an environ-
mental approval process, but it has been demonstrated elsewhere in this"
paper that placing any~cond1tlons on the free use of transferred rights
would inhibit the market ‘ . .

~If the TDR 1nnovat10n proves workable, then, lt ‘may well be a mixed
b1e531ng to env1ronmental interests, tending to halt progress on efforts
to limit development without compensatlon and creating environmental
problems in reception areas. Efforts to reduce the incompatabilitvvprob—
lem in'reception districts, however, are likely to affect the robustness

of the market for development rlghts, and thus to affect the acceptance

and utilization of the concept.'

The Land Use Planners

. Ia addition to generally sharing environmental’ concerns covered else-
where in this paper, land use planners are concerned with issues such as
the general efficiency and attractiveness of the physical development of
the'community;‘the finding of appropriate and harmoniously related sites
for various types and intensities of land use to existing and planned
pnblic ntilities, transportation and community facilities, economic and
financial concerns of the municipality; and, the social implications of
land use arrangements{ They are interested as well in achieving legally
snpportable‘and politically acceptable land use arrangements that can be

achieved'through zoning and other available measures.
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To planners, the hypothesized ability cneaply to achieve greater
.limitations on develepmenc through TDR is of considerable interest.
Pianners,must also be concerned, however, with the political feasibility
and economie practicability of‘the concept and with the possible effects
of the accompanylng intensification of use in the reception districts.

The applicatiﬁn of TDR may place extraordinarily difficult demands
‘upon the planner. We have seen that the. political and’ jud1c1a1 accept—
ance of TDR may hlnge on the ability of the regulations, in each appli-v
catlon, to achieve an adequate balance between the supply of development
rlghts of which the. orlglnal owners must dlspose (to avoid taxatlon) and
v the demand for such rights from landowners (acting on their own behalf
or co behalf of prospectlve purchasers of packaged land and rlghts) in
:receptlon dlstrlcts. Since the market for development rlghts is deter-
mined by 'a large- number of factors which may ‘change rapldly,-no one
-of which can be predicted with'absolutegaccuracy; the, ability to predict
‘market conditions for development rights with any degree of confidence
.Wouid be very limited; The planners could compensate'tp a degree’for‘this
by designating reletively large areas as reception districts; but this
would create other problems. '

The pianners must, of course, be concerned not only with the ade-
quate selection of ‘the preservetion districts, but also with the effects
of possible increaées in intensity of land use under any possible artange—
ment of development rights' purchase and application in the reception
“districts. (Insofar as arrangements are limited, the market is inter-
fered with). Whereas a relatively large reception districtiarea nould
be desirable from the standpoint of the development rights market, the
larger the district, the greater the planner;s difficulty in.providing
for any possible pattern of land use intensification. Plans for and
installations of utilities, storm drainage and streets, would have to be
adaptable to any pattern of development possible with TDR transfer.

"The larger the reception area relative to the space needed for potenti-
ally transferred rights, the smaller the proportion of owners who might
profit from purchase of rights and the greater the number of owners who

might suffer negative effects from being included in or located adjacent
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to‘the district;-It follows that the.greater the number of potentiallv‘
harm:d oﬁners; the.greater the probability of political and legal
maua@a, , p, . ' :

The plahners must alsé keep in mind the possibility of . the munici-
pal legislatlve body interferlng with their carefully constructed plans;

in the course of enactlng ordinances (eig. remov1ng part of ‘the preser-'ﬁ

’ vat:on area or reducing or adding to the receplton distrlcts) Also to

be (on31dered is the potentlal for Boards of Appeal dlsturblng the loglc

of rhe plan.

As an addltlonal problem, planners should be concerned as -to whether
int -oduction of TDR 1eg1slat10n would undo the progress that ‘has been
mad in securlng severe llmitatlons on development w1thout compensatlon.t

Planners mlght also be concerned about‘the effects of-transferrable

‘devi-lopment rights on future land use'decisions,veSpecially since TDR

would undoubtedly'be applied in many areas where the zoning is already
too perm1531ve from env1ronmental or other standp01nts. In the New York
town example used here1n, ‘the planners might want to upgrade the Zonlng
from one half—acre per dwellrng to one-, two—, or mora acres per
dwe111ng ‘and flnd Public support for such change at a new stage of town
consc1ousness. Such reductlon of district densities could hardly be
1mposed however, if some owners had already purchaseo development ‘
rights putting tcgether a development package’ ‘that the zoning change
rendered unfea31ble. Slmllarly, an increase of density in an area where
some of the land had . prev1ously been developed at or near the hlgher
densltles through the purchase of development rlghts,,would not be seen
as lair by those who had responded to public encouragement to purchase
their extra units. ‘ '
In-summary, the introduction of TDR legislation can be seen as

placing difficult—to—impossiblc‘responsibilities on the planner as well

as potentially affecting previous progress in severely'restricting de-
velopment without compensation. It would also greatly complicate any -

future efforts at raising or lowering permitted.intensity of use.

The Plannin&‘Board;(or'other subdivision approval agency)

In addition to partaking of the problems of the planners in dealing
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with TDRs, the Planning Board shares other problems relating to its
subdivision approval functions and functions in approving multifamily
development where this has been assigned. The application of residential
TDR legislation will take the form of permitting in the reception areas
either increased numbers of units in multifamily developments‘or smaller
Iots in convetitional subdivisions. in tHe first instahce, control would
bbefby the_zoning administratbr, although planning board approval might
also be required,'in~the latter, by the planning board. In approving
a subdivision ﬁith.transferred DRs, the planning board vould have to
.require not just proof‘of ownership of the added development rights but
the actual fillng of the certificates representing DR .ownership as these
would have to be permanently attached to the subd1v1sion plans to pre—
vent p0551ble reuse. In case an approved subdiviSLOn were not developed
and approval lapsed,’ however, the r1ghts might have to be returned to
the developer. In. most- cases such appllcatlons of these operations should
represent no particular problems for -the: plannlng boards except where
the increased density would create development problems which had not
been foreseen in the ordinance. In any instance, where the plannlng
board found it necessary to disapprove a subdivision (or a plan for
multifamily development) because of problems relating to the increased
density permitted by development rights transfer, severe problems might
result for the developer who had purchased rights in -expectation of ready
nsability. A few such cases would soon depress the market for development
rights. | e A A

A planning hoard which had supported introduction of TDR might well
find itself in an awkward situation dealing w1th the resultant expect—

ations and mechanlcs.

The Munlc;pal Legislature

Writers on TDR have tended to neglect the necessity for TDR, like
other legislation related to land use, to be adopted by the municipal
legislative body. This requirement has implications that the resultant
legislation may be something different from the calculated, well balanced
plan the planners and environmentalists have pictured in much of the

literature.
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" Like traditional zoning, ‘TDR is certain to have distributive effects,
leav1ng some better off ‘and some. worse off Whereas some effects will
- only emerge with experience, othets are predictable. Since TDR wouldA
probably stimulate development by facilitating and encouraging immediate
_ utilization of development rights which otherwise might be slow in coming'
on the market, antigrowth factions could well oppose its 1ntroduction
.»whereas those who would profit from stimulated development would support
it. Some landOWners in or near the reception districts might tend to
.oppose TDR legislation while others would profit from 1mproved develop-
mént Opportunities; Environmentalists primarily concerned with the.pre—,
servation purposes might endorse and others more concerned w1th the re-
ception areas might oppose. People in and near the reception areas mlght
well demand the right to develop at the higher densities permltted under
~ TDR only to those who purchase development rights whereas those who have
purchased rights would fight to preserve their investment.

These and other. differences will be expressed politically in efforts
'to prepare, shape, adopt, vary, and amend or repeal TDR . ordinances. Some
land OWners are’ certain to use every political device available to seek
to be added to or removed from preservation or reception districts as
their perceived interests dictate, both before and after the adoption of
the ordinance. B

Out of ‘the pulling and hauling of the legislature by the various
1nterests, the ‘TDR | 1egislat10n may emerge far different than envisaged
.1n the TDR literature The most carefully prepared plans, if they sur-
,vive at all may emerge so changed as to be. unsupportable by their
original developers. Whlle thlS is a problem with all zonlng, the value
of TDR is perhaps more dependent on its technical adequacy than is

. traditional zoning e : o

1he 7oning Administrator

! The municipal zoning administrator, under current administrative .
practices, is responsible for granting 20ning clearance for bu1ldings,
sometimes pursuant to subdivision approval by the planning board and
special permit by the board of appeals, planning board or other desig-

nated authority.,Some-zoning administrators are full-time professionals
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with appropriate training and experience while others are part—tiﬁe
appointees with few qualifications or 1itt1£'eptitude for-the.positidn.
Some have excellent files and full-time file elerks but others do‘not;
At least one, to the knowledge of the writer; keeps his records in a
shoe box on top of his kitchenvrefrigerator. The zoning administrators,
'whatevef their baékgiounds and current prectices, shiould have little
difficulty in admlnlstration of the preservation districts although the
hiscary of adminxstratlve error would indicate a fair possibility of' the
occasional erroneous grant of a zoning permlt in such areas. A more
d1ff1cu1t problem may ex1st for the less systematlc official in the re--
ceptlon districts, especially when multlfamiWy dwellings are 1nvolved
Developers of such units would have the righf to the number’ of units
permltted in the dlstrict ‘plus the number ‘of units 1ega11y purchased
and a581gnable¢to-the 1land parcel in’ questlon. The zonlng adminlstrator,
in_such'ins;ances; would havevthe added'responsibility of,seeing that
no more than the legally permitted units are added, that propex:deedefor
the purchased units is submitted and that fhevtrans§ction has been
recorded. In addifion,ithe deedeor‘otﬁer paﬁer indieating'TDR 6%dinance
must be properly handled so that it cannot be utilized égain; but yet
can be retrieved and returned to the owner if, for example, the bulldlng
were acc1dentally destroyed by fire. The possibility that the owner- of
a‘destroyed apartment might not rebuild at the extra density and decided
to transfer his DRs to a different holding in a reception district’must
also be.considered.’, -
quefully, TDR would not be appliedfin areas without able zoning
administrators, but there may be no way through generel legislaﬁion that

adequate administration can be guaranteed.

The Assessor

Certain additional responsibilities will be added to the duties
of the municipal tax assessor by the introduction of TDR. The location
of transferrable rights would have to Ee maintained in his booké; the
value of transferred rights would have to be calculared; and,‘the resid-
ual value of land from which rights had been divested recalculated.

According to James Demint, the Assessor for “he New York State Town of
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: County, “N. Y.

Manlius, this would present 8 little more work but no great difficulty for

‘towns, like his own, where tax records are computerized He indicated how--
ever, that the application of TDR to any considerablé amount of property
migh1 ‘causé significant additional work for the assessor in the large

, majOIity of New York towns in which records are not computerized. If how—

ever, the filmber of transferrable development rights were related to the

assessed value of property, as some writings here suggested, the assessors

‘might find themselves in the very. difficult situation of deciding the com-

pensation ‘each landowner would obtain from se]ling development rights.

The Land Records Office

Protection of the public and the administration of g>vernmenta1 functions

of tax assessment and land use and building regulation would require that

record of development rights transfer be entexed in the ]and records office.
For the seller, this would be similar to the iiling of nctice of the sale of
an easement or timber or mineral rights. The attachment of purchased rights

the removal action, according to James - Gorham, County. Clerk of Onondaga
5. He, indicated that TDR legislation would rot only require
this filing but should also direct. the land records office to so handle it.
No particular difficulty was foreseen in handLing such f:lings, however,

other than the extra work invo]ved.

'Attorneys Engaged in Title Seaich and T1t1e Guarantee Conmanies.‘

Attorneys search titles in order to provide owners, prospective pur—»
chasers, prospective mortgagors and other clients with g eater assurance
as to the ownership of property and of the rights attach'd to it.. They must
search carefully for any limitation or alienation of pro~erty rights. - Title

guarantee companies seek to provide a higher level of as:.urance through a’

- guarantee,ofetitle”and‘have a direct financial as well a: ethical involve~

~ ment in ‘the accuracy of'their findings with respect to'rights in property.

oth would be extremely concerned that any measure introducing TDR be
adequately handled with respect to land records,’ a matter which has received

less than adequate attention.in the TDR literature.jﬁﬂ
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'[ John C. McCuire, Executive Vice President of the Monroe Abstract
and Title Company, Whenfinterviewed about TDR, indicated concern with &
nuzmber of possible'problems;_ He saw avneed for clarification as to ’
whethet TDR was & police poyer extension of zoning or whether it con-
sisted of a glorification of zoning into a valid covenant running with
the land', indicating somethlng of the semantic difficulty involved , »
in extending zoning into the area of transferrable land rights. He had :
~ scme thought that ‘the limitations on land use in reservation areas, as
~ proposed under TDR, might be . so much a change from traditional zoning as
te require the immediate entry by the: adopting municlpality into the .
lend records of each property: affected. He indicatod that this would be_
‘desirable if not vital in title search and guarantee work. He was of
the opinion, moreover, that in New York this® might require separate
action against each property. ‘Since deeds are indexed by owner,
except in a few counties where they are also locatable by a. land par- -
cel index, considerable work might be 1nvolved in locating the correct
chain of title entering therein the use restrictions. Heiindicated -
any state enabling legislatiou for TDR should also be carefully'worded ‘
to require the filing of any transfer of development rights in the chaln
of title of both the seller and purchaser. McGuire also expressed
.some questions as to whether titles could be guaranteed as to the usability
of transferred development rights until such time as Judlcial approval
had been secured for the pract:ice. ) '
There seems to be some question as to whether TDR might complicate
the'problem‘of assurance of good title, especially if_the»enahling 1eg4
islation were not skillfully handled with respect thereto. It is evident
that those involved in title examination should be carefully consulted
in the further development of legislation, both to see that any title
problems are adequately handled and to assure the understanding and
" support of those involved. It appears at least possible that the sug-
gestions that the application of TDR be recorded in each'affected title,
if found to be necessary on further reflection, would m:ke application

of TDR considerably more difficult for .a municipality.G



o

CONCLUSIONS

This critical, speculative exploration into the future of TDR
application has raised questions which should give pause to planners,

environmentalists and others who have beeén advocating widespread

’ utilization of TDR.vAIhe cart00ncover of the magazine Planning of the
_American Society of Planning OfEicials (ASPO) in July of 1974, pictured

.TDR as the miracle of the loaves and fishes; it may well have been

right in implying, as we interpreted it, that without divine assistance,
there is no such thing as a free lunch. “TDR attempts to get something ‘
for the publie with little or no cost to anyone. It differs,from efforts
-tO»stop uses without any compensation in that there are frank political»
costs in the former which TDR :eeks to avoid.

Ithhas yet to be demonstrated that the concept would receive

- judicial sanction and indeed it seems probable that 1n at least some

1nstances it w0uld not leaving po551bly severe legal triangles in its

]

It is not clear ‘that TDR would work as predicted in large scale

wake.

operation, even if 1t should be approved by the courts. Establishment

: of an ever—robust market for the transfer of development rights is a

requirement for 1ts adequate application, and robustness appears to be
dlfficult-to—imp0551ble to ma1nta1n in most situations. Without a
robust market just compensation appears 1mpossible. (On ‘the other hand,
if one talks about the public purchase of development rights,,one is
talking of eminent domain a different concept from TDR. )

Far too little attention has been given by the proponents of the
concept to the problems of the reception districts and of the differential
ef ects of TDR on differently situated owners in such areas. It is
a1<o apparent that the literature generally tends to picture TDR adoption
and, administration as ‘somehow exempt from the vagaries of politics,

imperfect»planning, and'the board of appeals. Considerably more

‘realism is needed in considering the pragmatics of application.
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It'appears to this writer that there are two courses of action
which would be preferebie‘to the pursuit of general enabling legislation
permitting any and all municipalities to adopt TDR legislation. One
would be to drop the entire idea until it hds been further studied, ex-
cept perhaps to permit the extension of the cluster zoning concept to ad-‘
Jacent properties under different ownershlps ‘or to propertles separated
only by a street.,i i

The second would be to foster limited and closely observed ex-'
peerentation with TDR in a few well managed munic1palit1es under
special legislation in a frankly experimental program. Certainly, a

go-slow rather than an Admiral Dewey approach appears wafranted.



"

NOTES

Laudzey Moore,"Transferrable Development Rights: An Idea Whose -

Tire Has Come,' in:Jexqme G. Rose, ed., Transfér of Development Rtghts,

1975.

2Frank Schnidman.*'Transfer of Development Rights, Questlons and )
Bibliography,' Urban Land January 1975, pp. i0- 14

' 3State of New’ Jersey, Leglslatlve Assembly Bill No. 1118 (1976);

© Art. IV, paragraph 26.,xn';

“Fred Bosselman, et.al.; The Takmng Issue. Washington; D.C.: U.S.
GPO, 1973, B+ 313; cf. also. chi 11, SR T

SInterview with Gorham._

- fGInterview.and eubsequent-correspondence with McGﬁire,

49—



POSSIBLE LEGISLATION FOR
- TRANSEER OF DEVELOPMINT RIGHTS

’.The‘subject of control of the use of land is an important one tpdey.
‘Land, more then any other element of the_environment,lcan determine the
quality of that environment depending upon how it is used, The pattern
of land use is constantiy being determined. In New York, the hundreds
of day-to-day deeisions made by city, t0wn, and village planning and
zoning boards determine, when added together, the way in which land will
be used and where people may reside, work, :nd play.

Despite the fact that there have been some lossesvin'population'
recently, in the New York metropolitén region, the future will probably
bring increased growth in suburban areas. Bofis Pusﬁkarev, a leading
American scholar in urban affairé, has gathered statisties‘on the matter:

Even the latest, scaled-down proj:ctions of the U.S.
Census indicate that the country (s likely to add
46 million persons to its population between 1970
and 2000, If 70 percent of this growth occurs in the
suburban portions of metropolitan areas, as it has
recently, then it would. be an absolute rise in the
suburban population:equal to 93 percent of that which
occurred from 1950 to 1970--the period of greatest
suburbanization in the nation's history. Clearly, the
fact that we are on the path to eventual zero popula-
tion growth is no reason for complacencey with regard
to land-use questions in the immediate future. [Boris

' Pushkarev, 'Book Review: The Costs of Sprawl,' Ecology
Law Quarterly. 5 (1970) : 190.]

It is in the suburbs where the important decisions on land use

will be made. The suburbs have a number of concerns about development.
Some areas have no small amount of apprehension when they consider

- present and expected growth because of the costs associated with the

services that must be provided.
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A TDR BILL

This chaptef~pre5énts a possible method for transfer of develop- .
ment rights, a tool potentialiy useful ‘in guiding land development.
The first chapter indicated‘that'Varions TDR plans have been con-
-ceptuaiiééd‘aﬁ& that §omé Wavé even been adoptéd, though few have
'Eeen used. In this chapter! TDR is seen‘as an implement for preserving
from urban developmentilands that have a resource use; these‘uses
1nc1ude agrlculture productlon, tlmberlng, mining, or ecologlcal
-uscs such as watershed lands or scenic areas. In add1t1on, TDR was
.deqlgned to fit the legalétradltlons and local government system
of New York:State. o _ _ |

' The logical vehicle for carrying the concepts of a TDR system
-is-a draft of'legislation.-That-is the form this chapter takes. TDR,

as it mightvbe proposed,for New York; is_presented by means of the
format of state enabling legislation. Presentation of the TbR system

in 1egislat1ve form does’ not necessarily imply that the researchers
endorse’ the adoptlon of TDR, and it does not 1mply that the researchers
would encourage the passage of this bill in the New York State Legisla-
ture. A R o o . |
| Enabling 1egis13tion is différent from-a local ordinance. It is
general and describes procedures where a town or village ordinance
‘would spec1fy the ‘details of operation. State enabllng leglslatlon also
prov1des speciflc authorlty to mun1c1pa11ties and the standards of
operation they are required to meet.. The authors ‘combined the requlslte
of TDR with progre551ve concepts in plannlng and administration to pro-
duce the draft statute. This chapter presents the draft bill inter-
spersed’ wvith explanations of its various sections.

This draft bill has been submitted to land use researchers and
_government officials—~Both statevand local--for comment. Several crit-
"ical,responSes were received, and the draft has'been_Subsequently re-
vised. The draft was aiso submitted to a consulting attorney for comment
Jano format revisions.. Allythese changes were incorporated into a final

draft of the bill. That final draft is the last chapter of the report:
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f'Transfer of Development R1ghts~—A System for New York State.'
Aside from the modificatlons in format, the follow1ng changes
in the draft found in this chapter were made to write the final
draft found in the next chapter:
(l) the requlrement of a 25-acre mlnlmum 51ze for passive
land uSe.districts was ellminated and; _ » ' ’
(2) the requirement that actlve and pa351ve land use dlstrlcts ’

- be contlguous was eliminated
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AN ACT

to provide in New York state for the enactment of guidelines
-governing the use’ of development rights and their transfer
from and to specified districts and providing for the es-
‘tablishment and utilization of these land use districts, -
-constituting amendments to the general municipal law, the
rcal property law and the real property tax law. L

, Thé'act belongs as an amendment to the Generai Municipal Law,
because it deals with land uge control——traditionaily a municipal
fﬁnction. Aspects of TDR require clarification of the Real Property
Law énd the Real Property Tax Law; however, these are minor modifica-

: tions; ) . o u .

~ The bill is designed to address or to try to correct specific
conditions»bf'land use as they are found in New York, The bill is
. responding to the loss of open space for parks and scenic areas; it-
-is responding to;theyldss of farmland caused by urban and suburban
* development: R - o |

The pebplevof the State of New York, represented in

Senate. and'Assembly, do enact as follows: :
. Section 1: 'Legislative findings and declaratlions of
purpose: It is hereby found and deeclared that: The ‘land of

the state of New York is the baslc resource upon which the
state's people depend for their health and'livelihoods.

, The competition for use of the state's land resources
~1s intense and conflicting especially in the metropolitan -
areas. -

Utilization of the land resource must be accommodated
to serve the economic irterests and well being of the people
of New York state, yet the integrity of the resources must
not be compromised because future generations of New York
citizens will depend upon this same land. ° :

It is reCOgnizéd that the land contains several and

diverse resources. <Some of these are intrinsic, for example
the land's capacity to grow agricultural crops and timber for
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‘harvest and use, the mineral wealth held by the land; the
watershed properties, the scenic attraction of land areas
because of their natural features. Other resources have been
attached to the land by cultural norms and social 1nstitutlons.
An example is the resource of locus; that 1s, some land is
desirable for use as sites of society's industrial, commer-
cial, institutlonal, residential and other needs. '

It is knoﬁh that the use of land's 1ntrinsic résources
. often conflict with-land's attached resources, yet both are
essential for a functionlng social system.-

In response to the stat _ conflict and stated need,
this act empowers local governments to separate rationally

- the use of the intrinsic resources from those attached re-
SOlrceS.

One of the ba51c reasons. for the b111 15 to permit the separatlon,
of the commodzty value of land--such as its value. if subdivided—— _
from the resource value of land--such as agricultural use or preser-
vation of hlstoric sites. This seperatlon 15 the basis for TDR. A real
property owner is permitted to sell his commodity Value to another

-landowner if he is prevented from utlllZlng it hlmself.

DEFINITIONS

All aspects of the new land use control system, TDR, have to be
defined: o ' '

§2. The general municipal law 1s hereby amended by
adding thereto a new article, to be article twelve G, to
read as follows:

AHTICLE 12-6G ‘
ACTIVE AND PASSIVE LAND USE DISTRICTS
Section 239-2z. Definitions.

1. Development rights. The term "development
rights,"” ae used in this article, includes the right to
use real property for subdivision, congtruction, use and
oceupancy of any structure thereon, including industrial,
commeretal, institutional or residential purposes; provided,
however, that this shall not include timber, mineral,
agricultural or ecological uses and any structures necess-
arily related thereto.

~54-



B .

1

The most important'definitibn is that of development right The
preceding definition explains that development rights are the cotmodity
value of land. - SR

" Transfers of develoPment rights cannot obviously, take place any=-

where. Careful planning on tHe patrt of the locdl governiefit is re-

-quired to determ1ne where the transfers may take place-—and are neces-

sary——and where they may not.'

Flrst, a general area,must‘be mapped.where the community wishes to
cdncentrate'develbpment”inte‘certain subareas and to preserve resource
lands in the other subareas. .This Bill calls these general areas

zntegrated distriets:

‘2. i Integrated Digtriet. The legislature of the

" state of New York or-a’governmental subdivision thereof,

by ite governing body, may establish a geographical area
to be designated an "integrated district." Such inte-
grated distriect shall be a contiguous section of real
property bounded and deseribed as determined by the es-
tabliehing authority. In the event that such integrated
‘digtrict extendsac¥ose the boundarice . of more than one

. governmental subdmvtston, such district shall only be es-

tablished by cooperattve effort of the governmental sub-
dmvtstons as heremnafter provzded.

. Such- zntegrated dzstrzct shaZZ znclude deszgnatzon as

active land uge or passtve land use eubdzstrzcts. The entire-

dzstrzct mugt be 80 deszgnated.

It is within the 1ntegrated district that transfers are done.

Within the 1ntegrated district, other. districts are drawn ‘The areas

" into which. development rights might be transferred are called actzve

land use dzstrzcts.

3. Actzve land use districts. A deewgnated land

‘area within an integrated district wherein development

rtghts may be exercwsed subject to exieting zoning controls.
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Also within;the\lntegtated-distriot is the area from which
transfers take plaee. These areas complement the active land use
districts, and ‘they arevcalled‘passive land use districts;

4. Paseive land use districts. A deszgnated Zand
area within an zntegrated district in which development
rtghts may not be exerczaed except as hereznafter provmded.

-

~ There are pupposesffor establishing integrated districts that
complement’those'WhOSe hasis is environmental protection; Whenever Vo
development is dlsallowed in one area with TDR, it is encouraged in
“another. Therefore, TDR can be used as a tool of planners to de51gn
more compact settlements. This does not necessarily mean hlghrlse
" apartments.. It does mean that land may be used more 1ntensively than
" the 51ngle dwelling on each one or two ‘acres. It could mean 51ngle—
family dwelllngs ‘on a quarter of an acre instead. It could mean ten
or fifteen townhouses on an acre. ' ‘ .

The bill lists the purposes for TDR.

y239-aa. Purposes. The purposes for whtch the etate
of New York or a governmental. eubdzvtszan thereof may. act to‘
“establieh zntegrated dzstrzcts are._‘ L

1. to establish areds for deveZopment that szZ
provide a populatzon density adequate to support govern-
mental services including but not limited to sewers,
water,<transportation-and utilities;

2. to provide a pattern of human settlement that thZ
conserve essential resources of the land and energy,

3. to provide control over development of areas in-
ciuding but not limited to agricultural, mineral and timber
lands; areas with rare, unusual or unique geologic for-
mationa or biotie. communttmes, and arehaeologzcal and
 historic sites.

4. ta.conserve‘open epaces and land for parke as
creas necessary for the health, welfare, recreation and
enjoyment of the people of the state of New York and the
vell being of the state's communities.
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§.+ . - to provtde for chnned control of land uee and
develapment wheréin a community may foeter provieion of
private services such as industrial, commercial, and
regidential development and wherein the governmental sub-
divigion may provide public eservices and facilitiee necee-

.8ary for the health;. eafety; cnd welfare of all membera of
v the communzty._ .

The bistricts'

The 1ntegrated dlstrict must ba81ca11y be .an area that has some
coherence. It could be environmental coherence such as a dralnage
basinj. it could be social coherence, such as an historlc area; it
‘could Be_politicalAcohefence, such as a school distirict. Regardless
of the definieien;"theAinteérated district.ﬁust be composed of con-
tiguous land;{ R R .

§239-bb. Uses of Districts.

1, In establzshmng an zntegrated dwatrzct, congidera-
tion shall be given to the relationships among natural re-
sources, the soctial, poZLtzcaZ and economic organizations .
whzch exigt within the boundarzes of the zntegrated dzetrtct..

When the unzt or unites of government shall establzsh

" guch districts, the development rights of the land within
those districts shall be considered separate from the other
rights of tand ownersth.n Ownership of ‘“he development
rights shall remain with owners of record at the time the
integrated dLBtPtCt 18 created until such time as the owner
‘may di:pose of . it.. The purposes for which such districts
‘are established shall be specified in detail in the resolu-

tion the governing body ghall pass in estabZLethg such dis-
tricts. : _

Land selected for the active land use districts must be able to

accommod-ite the'devéibpment phyeicallyn This will require a considerable
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amount of planﬁihg on the part of the town or village or whatever
government may cﬁoose to establish the district. Services have to be
provided for any increases in density'tﬁet.might occur, and advance
planning is reqdired for these. In this wey; a commuﬁity will have a

- plan and a schedﬁle for:providing services that will match the number -

of development rights which may be transferred into the active land

us~ distrlct.

2. . No land may be deszgnated an active land use
dzstrect ‘'unless the area has the physical properties in-
~eluding adequate dratnage, goil stability, percolation or
. sewerage, groundwater yteld or water supply and. ventilation
that will ‘accommodate any increase in density that. are per—
" mitted to océur-ag hereinafter provided.

‘Those persons who own real. property in active land use

' dzstrzcts and own the development rights thereof may ex~

ercise those rights as governed by the exzsttng lawe dealtng-

with land development, notably existing zoning and sub-
division controls, and as heretnafter provzded.

Development rlghts are allocated to property owners in the passive
d1>tr1cts accordlng to the development potential of their land. That
is to say, a property owner would receive development rights worth .
forty residential dwelling units if he had forty aeres lready zoned
to permit one dﬁelliog unit perpacre. If a marshland coﬁprlsed ten-
of those acres eﬁo’an existing ordinance or state law prohibited de;
velopment on such a marsh, no development rights would be granted

the property owner would have, then, thirty development rlghts for

re 81d ent1al units .

3. Development righte{in passive land use districts
are limited as to their use in the ways hereafter epecified.
a.  Allocation of deveZopment rights in passtve

land use districts. Owners of land within designated in-

‘tegrated dtstrmcts will caZeuZate their development righte
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as individual rights to construct upon, build upon or
otherwise develop land to the extent determined by the ratio
of devclopment rights to the area of developable land, such
ratio to be determined by and with the type of use defined
by the szoning ordinance in effect at the time the integrated .
district ig established lese any existing development where
the values .of real property among landowners ie equivalent.
Land vhich in the opinion of thé local plannivg board or

" state office satisfies the health codes and building codes
- of the governmenta involved in establishing the integrated

district and land that hae not been preémpted from develop-
ment by legitimate action of the state of New York or ite

 instrumentalities or by action of the United States of

America shall be defined as "developable land.”

The concept of dévélopable land is{an:impoftanﬁ one for TDR. - It
is-an adaptétion andféipansion of the idea of a buildable acre from
the zoning.éode.of ;héquﬁnﬁof PufnamiValléy in{fﬁtham Cdﬁnty(§66—2).

'>'If a'cefgaiﬁ ﬁf;éé;fy,pwner's 1ahd:is"@ortﬁ‘ﬁ6:é‘thah another's,
hetwouid bé gfantéd‘ﬁp;é'rights than would'fﬁe éécsnd; ih’the market—'
place; all land is not valﬁeanthé,éame, and, to reflect this, de-

veloﬁment rights ‘should not'be allocated as if it were.

, Wheréﬂinequities etist'amcﬂg,vq}uee'of,lqnda in in=-
tegrated districts, the governing body or. bodies that
establish the integrated district shall provide a ratio for

the allocation of developrient rights that shall equalize

by granting to owners of more valuable land more righ?sythan
they would otherwise receive. Thie ratio shall equalize the
allocation of development rights based upon the value of the
developable land within twenty per cent of the assesesed
value of the lowest valued parcel within the integrated die-
triet, ‘ ~ . . _

 the caleulation of development rights among property owners

A size restriction exists for parcels of land in passive land

use districts:’
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b. Size. . ‘At least twenty-five contiguous acree
of land shall comprise every passive land use district as,
cetablished under. the provisions of this article. Every '
passive land use district shall be part of an integrated -
; district. o : ' .

Thé tommuniity éet‘ugnytakes development ight# from landoimers
whose properties are in‘thg paésiﬁe land use diéﬁricts.”*The’compen—
sation the 1andowpéfé ate given——compehsatibn is required by the
Fifth Aﬁendﬁént df:fhé,ﬁ.s. Constitution—-is‘that they ﬁay sell
their developmentxiighté tb'Wiiling”buyers,in active land use dis- i
tricts. ‘Obﬁiously;ﬂthellevel of‘compensation’ié not‘fuli cqmpensétion;r
it is”h5t7the pEiée;thgt would 5e paidvfbr,fheAfee'simple?titie to bv '

" the property.. Hé@evéf,ithe coﬁrté may judée it to Hé'juét ébmpenSation'
in light of the community's desire to control land use in the way it
does and by use of TDR. It should be noted that theAproperty.holder  »
retains ownership 6f'ther1ands.and; therefore, has the income it'will]”{

produce from the resources it possesses:

¢.  Development restriction. Land in a pasgive
land use district may be developed for reeidential purposes
only to the extent that the landowner may build and maintain
hie primary dwelling on the land whether or not he retains
ownership of the development rights. He may also subdivide
the land into parcels of twenty-five acres or more, and he
may devise the parcels. - One primary dwelling may be placed
on each parcel so subdivided and subsequently devised.
There shall be no parcels of land in passive land use ,
districts that are emaller than twenty-five acres, cemetery
plote excepted.

There are several limitations to a landowner's rights on land in

passive land use districts:v Development cannot take place except:

1. the property owner may build and
maintain his own home; and,

2. the owner may will to his heirs

- parcels of the land--at least
twenty-five acres in size--on
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which ‘his’ heirs may build and
maintain their homes.

Land in the passive districts may be used for its natural re-

sources. - These include: "

- .‘;f:arming.

- mining.

timbefing,

 presefving scenery
‘maintaining open space (for,‘Say; watersheds)
-safeguarding unique areas be ‘they blological

or hlstorical

d. Permztted uses. Land in passive Zand use dts-
tricts chall be for conservation and natural resource use tn-
cluding agriculture or environmental protection. purposes.

" The type or types of use permitted shall be stated and the
purposes for permitting such a use shall be explained in the

document recording

the action of the governing body or

bodies that establishes the zntegrated dietrict of which the
passive: land use district ie a part. Only the mintmum amount
of nonresidential construection essential to effect such
stated use shall be permztted in passive land use districts.
Once a permitted use ig eetablished, it cannot be exchanged
for another permztted use except through a reassignment of
use by the governtng body or bodies involved whzch shaZZ

act zn the manner heretnafter provided.

i

e, Amortzzatzon of. exzstzng development. It 18

within the purposes of authorized. govermments in New York
state when they create integrated districte that the land
reserved in passive land use districts shall be open and

withoui development.

.When such districts are created, some

development . may aZready be in place in the passive land use
digtrict. FExcept such development that ie permitted by pro- -
vistons of thie artiele, such existing development shall not
he. augrented and if any structure, except those allowed

by provisions of this article, shall be damaged by more than
halfy; such structure shall. be removed entirely, or if such
structure-be destroyed, it shall not be replaced. As

such development i8 amortized, an equal number.and kind of

development »righte

will accrue to the Zandowner'provzdzng

euch development was in conformity with the. zontng governing
‘the aZZocatmon of auch rzghts. ‘
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Developmentvrightsﬁcan be used in active’land'use distriets——
those areas where the COmmunity will permit &evelopment-d,.while they
cannot be used in passive land use districts—-those areas the community
wishes to préserve or to set aside for natural rescurce exploitation.
The development rights from the passive dlstricts may be transferred
to the active dlstricts as 1ong as both the actlve and passiVe dis—-.

< trlcts involved in. the transaction are within the same 1ntegrated dis-»
trict.. ' : ‘

fo : Transfer of development rwghts from passive land;
‘use districts. -ThHose personé who own deveZopment rights in
a passive land use district may not ezercise the righte
thereof within the paseive land use district. Such péreons
may assign the righte attendant to sueh land to ownere of
real property in active land use districte that are within
the same integrated district ae that of the passive land use
district from which the development rights ortgwnated but
to no othera. :

The next section number 4 and its subsections of a through ¢

- describe how the additional development rights, those transferred, may
be used. Note that the government that sets up tﬁe TDR system fo:g, |
the comunity must determine the amount of increased density that it

will allow in the active land use district.

4. Use of additional development rights in active
land usc districts. Persons who are assigned such develop-
ment rights may build or construect and otherwise use the land
within the active land use districts in accord with the usees
established by existing aoning ordinances and to the addi-
tional extent allowable by supplemental zoning ordinances
determined as hereinafter specified or to the additional
extent allowable by the amount of development rzghts owned,
whichever of these 18 the Zesser.
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Ca. - The governing body or bodies that establish in-
tegrated districts shall delimit the amount of additional N
development righté that may be used in dll parts of active -

land use districts. Such delimitations shall be epecified
as a part of the resolution etating the intent to establish
‘integrated dietricts. . '

bl A plin fop providing necesdary servicés to the
"development in active land use districts keyed to potential
levels of density shall be a part of the resolution stating
the intent to eastablish integrated districts.

e. The owners of development righte in active land
use districts may aseign rights whose use has been revived
if ‘the real propérty for which they were used originally
has been destroyed to owners of land in the same or other
land use.  -esubdistriets within the same integrated dis-
trict and such additional development rights shall be utilized
in. the same manner as would rights assigned to owners of land
in active land use districts from owners of development
rights in passive land use districts, ' '

©

Note also that itﬁis.incumbeht upoh the governing body to insure
that the dgvelbpment’fhét is permitted in the active land use dis-
trict have'sgrvicgs épprbpriate'to its,level of density. - Such schedul-
ing of serﬁi?es wili :equife advance planning and more detailed planf
ning than is preSEntiy donéhin”many_locatipné,‘“ o '

| " PROCEDURES -

v One infﬁe.most%iﬁpértént aépécté'df‘ététeiénablinéilégiélafidﬁ'is
‘the prouedures.it outiines%fér accomplishing its goal. The brocédure

should nddrésé the intéresté.of‘all the parties who might be éffecte&
.bby.the’iégislation...Conflicté among the parties or between a pérson
and the law should bé‘resolved fairly, and .the bill should provide
for this resblution.l In‘addition, the rights and inqerests>of the
community whether it is called the state, the city, or the town, -
should be feprésénted*iﬁ‘axbillfs procedures. - ’

Many préfessionais iﬁ:pﬁblic administration would say that’tﬁe

S
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procedures are the law. The TDR bill presented here has extensive
procedural guidelines. Théy serve a useful purpose, because they
detail how a TDR system might best work for New York Stéte; Despite the
seemingly extensive detail,‘ﬁﬁnicipalities and other goVérnmeﬁts that o
would chobse to use TDR would havé great responsibilities iﬁ’specifici
'a11y>keying DR to the ibééiéffof,iis useS'ahd'ifs purposes. The é&afe
enabling legis1atiohisuppli¢é little of the content fof TDR.

' §239Fcc. ~Procedﬁreé.

7, ' The governing body of one or more units of
goverrment with general taxing power in New York state.may
estabiish one or more integrated districts and the attendant
active land use districts for the purposes and under the
provi: ions stated in this article. County governments may
act t. establish integrated districts only with the official
and r¢corded concurrence of the municipalities whoee land

areas will be affected.

2, Aetion by governing body. When the governing
body of an authorized govermment unit ehall deecide to adopt
the control of land under the provisions of this article,
their action shall begin with passage of a resolution by a
simple majority etating that body's intent to adopt inte-
grated, active land use and passive land use districts,
and the boundariee of these shall be specified accurately.

a. Such recolution shall be published in the news-
paper or newspapers of general eirculation in the area to be
affected by the districts within ten daye after adoption of
the resolution. v ' :

b. The official or officials charged with recording
deeds anc titles in the area to be affected by the districts
shall make known, insofar as reasonably possible, to all
prope ~ty owners on record the proposal to establish such
districts and the location of the districts and how the es-
tadblt thment of the districte will affect their intereets
in their land before such districts may be established. Such

notiee to property owners shall precede the public hearing
that is hereinafter mandated. '

@ 4 public hearing shall be held on such legislative
intent, in the manner hereinafter provided. '
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4. The governing body, giving due consideration to
eipressed interests from such public hearing may modify
- boundaries of the proposed districts, and the governing

body may then adopt such boundaries cnd ereate such districte.

' Those pérsons who are unsatisfied with the legislative action,

“and having already expressed such dicagreement at the publie
hearing without eubéequent relief, may appeal egc@,dec;s;on )
as heveinafter pipovided. If a landowner's interegte be newly
affected by ‘the modification of the district bouqdaries,vhe
may file testimony with the governing body, and it ghall be

. an amendment to the record of the hearing. ' :

o Dévelopménﬁ;figgtsfaré.réal propérty; lT;éﬁsactionsginvolving

~‘them shotld belretafaééfj;gt as are trénsactidné invaiving real

.braperty;- Thé‘apptbpﬁiéte-partAof'Néw"Yérk SﬁatelLaw is‘amé£ded:in._ :
,‘seCtiqn ﬁhrée,in éﬁip Bi}l to'speéifylfﬁat deﬁelopmeﬁﬁ rights are to _1_ '
- be fécordegvin tﬁié,ﬁgy;'~fhéf-isvSéEtion‘29C‘§f thefﬁéal Property.

, Law,“S§¢fi0ﬁ5.§i5;§ﬁ§i316 tefér'tq'recofaing'deedé:\ ‘
6. ' Recording title of development rights.

4. . ALl trdhefers of development rights within ee-
tablished integrated districte shall be a conveyence as

defined in section two hundred ninety of the real property
law. : § AR g _ _ -

0 b Erppér:recording”ofgéhe traﬁsaciion.shqll be
made as specifiéd in sections three hundred fifteen and three
hundred sixteen of the real property law.

’_Theiéfore,‘wﬁen a search is ddne on a t‘tle, a prospective buyer
1 will be'able to find out the status of ‘the developmeﬁt;rights; that
is, ﬁhéthé;:they,haV¢_been sold from a péssive'ﬁistrict, or whether
‘rigl ts had been added in an active district. Were a person to buy
lane affected byiﬁ TDR system, he would receive the devélopment rights
'+ addid to it}~if-spmerhad been tfansferred to it;fbr, hé would buy the

1 land without_devglopmeng rights--if they had been transferred from it.
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‘When an integrated district is first set up, the initial iSSuance
of Ceveiopment-rights should be recognized by'officially recording

'the amount apportioned to each landowner. The allocated and recorded 1.

‘:number of development rights will probably be represented by cer-

tificates for. development rights 1ssued by the government to. property=

owners.

Tax

Property taxes areucollected on the basis of the market value of .

'_land. 1f development rights are added to a parcel of land, its value o
swill increase on the market. The higher potential density for that

‘land gives it'a hlgher value in the marketplace because the property

'.could generate higher income with added development rights.

On the other’ hand if develOpment rights are transferred from

.Mland it ‘is WGrth less as an 1ncome—producing commodity. Therefore,:A

'1ts assessed value,and property  tax would- be less. The resource-

pfo(ucing value of the land is unchanged; for example; its capacity

to prdduce farm'products‘is not affected by any transfer of develop-

ment rights. The land's assessed value would reflect only its potential

to produce income from its natural resources:

7.  Property tax and development rpghts. The deveZopment rmghts
of land constitute a significant portton of the market value of land,
and they shall bée taxed as specified in the real property tax. law of

. New York state. When all or a portion of the development rights of

a land parcél is sold, the commodity market value of that parcel -
in the amount proporttonal to the number of righte sold as compared
with total rights is removed in perpetuity. Those officials who

‘assess land and collect property taxes shall recognize the reduction

in land valuation; similarly, when development rights on active land:

- use districts are augmented, an increase in the value of the reaZ

property shall be recognzzed
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Latet in the bill in section four, the appropriate part of New. |
_'York State Law dealing with property taxes is modified specifically
 to include development rights as a consideration in 1and valuation.f‘-*
_This is section 102 of the Real PrOperty Tax Law.

CHANGES

The first dratt of this bill was inflexible. It did not allow a -
? community to respond to changing conditions of land use., One of the
most important elements of a control on land use is permanence; how-
i'ever, that should not take precedence over the reallstic anticipation
of gradual changes in population and land uses within a community.

. This draft ‘of the bill attempts to be flexible while- malntaining
control ‘over land use: '

'§239—dd Addztzons of development rtghts.

10 'The governzng body of the government, or the

- governzng bodies of the governments, that ecreated an in-

tegrated district may 'decide that the social welfare within
such such district demands that additional population be -
- accommodated within the: Lntegrated district. The governing
“ body or bodies:shall then proposé additions to densztzes of
development allowable within the district and may approve
1t, foZZowtng heartngs as hereznafter provzded ’

2. The znareased density aZZocatLan ehaZZ take the >
form of a multzplwer. Governments may choose to use a. -
different multiplier: for dszerently zoned usees, such as
industrial, commercial, or residential. However, the.
selected mult iplier. shaZZ unszrmly be applied to: -every
parcel of land with the same use’ deszgnated by zonzng within
the Lntegrated dtstrzct. ’ :

A The addzttonal development rzghte shaZl be appor-
‘tioned in amount to. all landowners of record within the in-
tegrated distriet aceording to the areal size or value, as
appropriate, of their land holdzngs that comprisge developable,
land and shall be.apportioned in use according to the zonzng
at the tame the addzttonal rzghts are created.

4.f -~ rhe provzszons ‘of this article and other lawe:
ahc 11 govern the disposition of the increased number of

dei elopment rights created. In no case eshall development
rights be exercised in passive Zand use dzstrtcts exaept as
prcvtded above.;
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The-dommunity,.then,_cpuld decide to accommodate more population,
or more commercial Spéce'dr:more industry. These differénﬁ types‘of
developments could have théir dg@sity potential increaséd to different
degrees. R - |

-However;'developﬁeﬁngtill would not bé allowed in the passive
land use districts. Landoﬁners’in passive districts would'siﬁply be .
allocated additional devgiopment rights thaf ‘they would :be allowed to
assign, as before, té 1andpwners in active districts. The-landoﬁhers N
in active districts:ﬁould_of course, receive the dehsity increment also. .

 The resource use of ;hé land in passive land use districts may '
gradually become unéébnomical; The landowner would, then, wish to
find anothér‘produgtivé:uée for theflhnd. For example, a quarry méy
become minedgout,‘or‘;he rémaining stone may bé_toé’costly to mine.:
The 1egislative‘body may then change the permitted land use to permit
the landowner to recléimipﬁe mine and use it fér'uninteﬁsive recfeafibn,
for excmple. The land would remain largely undeveloped, however, be-

cause it has no development rightsﬁ

t239-ce. Modification of land use in passive land use
districts. The governming body or governing bodies that es-
tablich an integrated district may amend their act from time
to time with regard -to the permitted use of the land in
passive land use districts in response to changing soectal,
cconomic or phystical circumstances. - In any event; the body
or bodies shall review the permitted land use at least once
every five years. :

Such goverming body or bodies may modify the permitted
use of the passive land use district provided that the ex-
istiny permitted use is8 no longer benefictial or economical.
Heariige ehall be held, as hereafter spec;fzed,“bqfore any
action 48 taken to modify the use of land in passive land use
distriet shall be in accord with the permitted uses as
specified in this article for such districts.
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CROSSING GOVERNMENT BOUNDARIES
_ The desire to. control a particular type of 1ahd Ay not stop at
‘the town line or. the county boundary. The next section of the bill
lpermits local governments Jointly to establish integrated districts

§239 ff Intergovernmental zntegrated dzstrzcts.

1. , Two or more munzczpalztzes may choose to farm an‘
zntegrated district..: In such case, the governing bodies of
the munzczpalzttes involved must act contemporaneously Each
governing body must pase a resolution stating its intent; the
. resolutione shall then be put together and transmztted for

referral as hereanafter speczfzed

In controlling the land use in integrated districts that cross

’ local government boundaries, ‘a spec1a1 cooperative government body is .
- formed. This body is called a counczl of governments(abbrev1ated as
- COG) .. It is a convenient way for governments tec act together. COGs
,have been used for over twenty years for various purposes across the

United States.. The details of the establishment of the COG follows

: : 2.'1 If the governzng bodzes do Jozntly establzeh an
zntegrated dzstrzct ‘they: must then. formulate through a
~contract a counczl af governments as foZZowa'

, S oas If the aatzng governmente be towne or villages, _
the eouncil shall consist of a representative from the governing
body of each town or szZage, a represe1tatzve from the county
in which it -ie located, and, if the munt ‘cipality be a- town,

‘representattves from each vzllage or. czby located in the town.
Sueh representatives of the county or cities onr: szZages shall
be desigrnated by the ‘respectzve munzczpal governzng badzee

‘respectzvely.-pv ORI '
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b. If the acting units of governments be counttea,
the councwl ehall c¢onsist of a representative from the governs
itng body of each county, from a state office, aeé hereafter:
providad, from the regional planning agency, if any, and
from each town and village which covitains any part of thé in=-

. tegrated district. Such munzczpal repreaentatzves shall be
deezgnated by themr respecttve munzcmpal gavernmng bodzes.

e, The members af such councLZ shaZZ recetve no
. salary or compensatzon for thezr eervzces as members of such
‘counCtZ. AR

d. _ The governtng body of each member government par-
ticipating in a council of governments i8 hereby authorized
independently, or in collaboration with other governmente, at -
their discretion to appropriate and raise by tazation money
for the expenses of such council, and such governing body
' shall not be chargeable with any expenses. incurred by euch
counetl except pursuant to such an: approprzatzon.P

In addttzon, such counczl ig' hereby authorzzed to
receive any New York state or federal funds for which such
council may qualify, and is further authorized to receive any
awvarde, gifts, grants, requests or devices from any aource
publio or private. ’ :

e. The council shall convene at least once each
year to examine the status of the intergovernmental integrated
distriet, and it shall make recommendations to the participant
~governing bodies concernzng any changes that may from time to
time be recognized in the integrated district. The council
shall carefully note the adherence by the concerned'govern—
ments to the provisions and purposes of this article in
governing the land area within the integrated district and
shall make a report of esuch adherence every five yeare or
more frequently if conditione warrant to the state office.

THE STATE OFFICE

The State of New York is ultimately responsible for the use of 
land within the state's boundaries for the welfare of the people.
The state has largely delegated its police power to the municipalities.
This bill provides that an administrative agency of the state, én
office that‘would be named by the governor, would examine thé proposed

establishment of all integrated districts:
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§239 gg.\ Dutzes af the state offzce.

: 1_, There shaZZ be establtehed a etate offtce whzch
shall monitor the adherence to the provisions of this article
by those local governments whzch chooee ta form tntegrated
. dtstrzcts.-’ - :

2. ‘ The state offzce shaZZ insure that areas of

: regzonal state; or nationdl szgntftcance and importance are
not adversely. affected by the 1ntegrated dtstrzcts formed by
-ZocaZ governments.

3. If the7state Officevdisdpprobes of part of dn

" integrated dietrict, it ehall recommend modifications to the

concerned local government, and that local government ghall
not implement guch modzfzcatzons. If it disagrees with such
modzfzcatzons,’zt may appeal as hereinafter provided. The
state office may disapprove entirely any proposed 1ntegrated.
district, and integrated dzstrtcts thus dzsapproved may not
be eatabltshed,&r - .

. T In aZZ examznatzons of zntegrated dtstrzcts,‘
the state offzae shall aect after consultation with the
: gppraprwate regzonal pZannzng agency, pf there be one.

A Review by the state shduld accomplish at Yeast: 'two obJectives.:
First the state office should insure that integrated districts are
:organlzed accordlng to: ‘the procedures established by law. Second _
4t will bring a regional perspective to the: 1and use decisions that = -
require ‘such a broadened ‘view, . P '

" Often; local governments are concerned only with their own
'relatively small land areas. Often, too, this is adequate and even'
~desirab1e. It is adequate, bccause many indiv1dua1 land use decisions’
affect only a limited area and 11mited number of people. It is.
_desirable, because the local government is closest to and is the most _
‘informed entity about a particular situation and is, therefore, usually
the most competent to deal with it. '

C However, some land use decisions require regional consideratlons.;
~ For example,vif;a town-decides,to 1mp1ement ‘large-lot~zoning, say one
| dwellingfper Eiyeiacres;'the surrounding municipalities will be forced

to accept_the.people:whovcannot‘be:accommodated_within that town but'
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who still wish to live in that area. In its reView,‘the.State
office will confer with regional planning agencies, and these regional

bodies shoild assist ‘the state by supplying pertinent data on the
regior. o ' ‘ _
A later section of the bill, section five, requires that munlcipal -

decisions to establish integrated districts be referred to county
plannlng agenc1es; This, too, is to bring an element of regional con=
cern into into the local land use dec151on-making procedure.-'

 Several other types of decisions are already referred to county
planning agencies. These include changes of use in zoning districts
near state roads on county and munic1pal boundaries. Local government

proposals to establlsh integrated dlStrlCtS w111 be added
. GOVERNMENT AND INTEGRATED DISTRICTS

Unlts of government will abide by the guidellnes set forth for

land uses in active and passive land use dlstr1cts.

§239§hh Gouernment parttctpatzon in deveZopment rmghta
transactions., Banke of development rzghts.

1. AZZ unzts of government in the state of New York
are bound by the provisions of this article, and no untit of
government may construct or build any facility wttkzn.an in-
tegrated district unless that facility be in aecord-wzth the.
provisions governing active and passive land use disgtricte.

Unite. of government may obtain development rights through con-

demnatlon proceedings‘

No unzt of government shall build any factlzty in an
.active land use distriet unless it shall own the required
development rights that will accommodate such faeility.
Unite of government may use authorized powere of eminent
 domain to acquire the required amount of development rights

from owners of development righte in a passive land use dig-
trict when’ prepartng to pbuila a faeitlity jor governmental

.purposes in an active land use district. Such use of emznent
domain shall be governed under the procedures of condemna-
tion law in New York state, and the required development
‘rtghto shaZZ be secured from owners of such rzghts in pro-



@

',portmon to the amount of rzghts ‘held by each at the ttme the
;_condemnatzon prooeedtnge are znstztuted N _ '

»".'

‘Units of government are not hampered in carrying out their man-‘ﬁ

 dated diities by being absolutely prevehted from usé ¢f land in passive o
‘"“districts. They may build in passive districts only if no alternative o

eXists, however. - A town may, for example, have to build a sewage

.treatment plant in a passive district.

Unite af government may build government faotlzttes

that further the welfare of the popuZatzon, other than
‘general purpoce office buildings, in passzve land use dis--

triets when siuch fa0111ttes do mot compromise the purposes
for whieh the passive land use district was established or

. when it ean be demonstrated that no reasonable aZternatzve.f
‘exists. - : '

Development rights may be accumulated too, by. 1ocal governments

when they can demonstrate a use for them. ,They cannot be banked

' only to" preempt development. .Passive districts are to be used to .

control development'

, 2, A bank of development rzghts may be established
by units. of government in New York state for use in active '

‘land use districts when such reserve can be shown to be in

the public interest.and when such reserve shall serve de-

'fzned and scheduled governmental purposes.g

L {'PUBLIC INI’UT o

Before a town board or a village board or other authorized legis-

Vlative body may pass. a resolution to establish TDR, it is required to

hold & hearing to. find out what the community thinks ‘of the idea.

‘The hearing will. be concerned with a specific integrated district,

that one ‘being proposed for establishment by the governing body.
Those persons who had been connected with proposing the integrated
district their plans and reports are required to be present -at the -

hearing::
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§339-ii.A - Hearinge. Referrals. Appeais.

1, When a governing .body acttng under the provtatone
of thzs article 18 directéd to hold a publza hearzng, zt
shall usé the procedure as foZZowe. : -

4 publie . hearing shall be sehéduled by the governzng
. body divected to hold the hearing: Notiee of the hearitg
" shall be published at least twice in the newspaper or news--
papers of general circulation in the Zocaltty or localities
~ concerned not more than twenty days and agazn not less than.
ten days prtor to such hearzng.

. . At least four fifths of the total number of the member—
sth of the governing body shall be present, or the governing

body may designate one of their members from each political
party represented in the body to-aect for the body at the

" hearing. Reports and background research as well as experts

and specialists who designed the integrated dzstrzct under

..question shall be present at theﬁheartng.

At the hearzng, the governzng body or the destgnated
representatives, who shall report to the full governing body,
shall take intqgi full constideration the comments of ‘all com-
plaining, supporttng and interested partzes At its nemt
" meeting, the governing body shall assess the comments of the
hearing and those of the referral. agency. It may modify the
integrated district if i1t chooses, or it shall modify the in-
‘tegrated district as directed by the referral agency before
the district in question is established. The legislative
body may then move to implement the zntegrated dtstrmct.’

The last paragraph mentions referral agencies.:'Depeﬁdiné upon
the type of district being proposed, different agencies act as a

review authority.
2. Referrals.

a. Municipal integrated districts. Whenever the
legislative body of a municipality shall state its intent
to create integrated districts, it shall be referred to a
county, metropolitan or regional planning agency a8 ‘gpectfied
in section two hundred thirty-nine-m of the general muntatpal
law as amended.
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b Intermuntczpal Lntegrated dzstrtcts. Whenever

“two or more municipalities within one county decide to create

an intermunicipdl integrated district, their stated zntent
shall be referred to a eounty, metropolztan or regional

'pZanntng agency: as. epecified in seéction two hundred thtrty—

nine-m of the general munzczpal law.. The concerned munz-'
eipalitiés may #ot dct contrdary to the referraz agendy's

disapproval or recommended modificationsg. If the concerned
munteipalities dispute the referral agency 's findinge, they
-may appeal as heretnafter provided.

‘e County tntegrated dzstrtcts. Whenever the governmng

‘body of a county shall declare ite intent to create an inte-

grated d%strzct which shall be within five hundred feet of

. the county's boundaries or shall crose the boundaries of two
or. more municipalities, such intent shall be referred. to

the designated state office, ' Thie state office shall confer
with the proper regional plannzng board or commission and -
they shall tOgether determine whether or not to approve the
county's action.,  The state office shall within thzrty days

. of referral transmit such determznatzon and ite full reasontng

to the" cOunty.:.v-

de Intercounty zntegrated dzstrzcts. In the event

‘that two or moré counties shdall jointly declare their intent

to form an integrated distriet, they shall jointly follow the

. procedure provided herein for county digtricte, and they

shall swmzlarly be referred to the state offtce.

Comglalnts _ N
Private’ Indzvzduals

, A property owner may be dissatisfied with the effect a town s
TDR scheme will have on his land. He will initially bring his com—‘

plaint before the hearing held on the town s proposal for an in-

‘tegrated district. If the ‘action of the town's board subsequent to

'the complaint does not satlsfy the objection of the property owner,
he may require that the town board refer his complalnt to the county

plannlng board for reylew. (In the case of a county's establishment

"~ of an.inpegrated?distriot, eomplaints would be referred to the state
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of “ice. ) As a last recourse the procedures established by New York.
la governing grievances against public bodies is uSed' that is
Article 78 of the Civil Practice Law and Rules. The following
~section of the bill deals with appeals. o

P T

5. Appeals of deczszons cOncernmng aétions ta‘ .
establish integrated districts may be made. by aggrzeved
partzes as foZZows :

a. If the compla¢nzng party wag a partzctpant in

"~ the initial hearing on eéstablishment of the integrated dis-

triet, and i1f the governing body did not act to accommodate
the complaznt when 1t acted to wmplement the dietriot, the
aggrmeved party may transmit its complaint to the gdverning
body in writing and request the matter be referred The
governing body must then refer ‘the complaint and ite pro-
posal for establishment of the zntegrated distriet to the
‘eounty planning agency if the matter concerns ‘a municipal or
intermuynicipal district, and the governing body must refer
the complaint and its prOposaZ to the state office if the:
matter concerns a county or intercounty district.

The governing body must then act within the directives
of the referral agency. If the aggrieved party etill be
‘unsatisfied, i1t may brirg sutt against the referral agency,
and the court shall determine whether or no the integrated
district is established in a way contrary to the provisionsa
of this article using the procedures specified in arttcle
‘seventy-~ ezght af the civil practice Zaw and rules.

Legislative Bodies'

A town or‘village board or a county legislature might have a com-
p]aint'against'the agency to which it is required to refer its plans
for an integrated district. The legislative body is, then, required
to meet with the referral agancy to attempt to solve any differences

of opinion. As a final'reconrse, too, the governing body acts

using Article 78:
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" bi.  If the complaining party ie a governing body
that ‘acted to eéstablish the integrated dietrict, it shall
designate from its membership represcentatives, one from each
political party of that body, who will confer with the re-
ferral agenecy. The governing body ehall direct its re-

presentatives to negotiate modificatione on the proposed in-.

tegratéd distriet with the referrdl ageney and the bounds
within which these negotiations may range. If the governing .
body accepts the negotiated modifications, i1t must formally

" adopt them before the integrated district may be established.

"If.the,gauefﬁiﬁg body. finds these negbtiafioﬁs un-

} accéptable; it may bring suit against the referral agency,
© and the court shall determine whether or no the tintegrated

district is established in a way contrary to the provigions
of this article using the procedures specified in article

; seventy-eight of the civil practice law and rules.,

.. AMENDMENTS TO EXISTING LAWS .
Séction'3/§ffthié)bill simply séeéifies fhat.debelopﬁéﬁt rights-
are in¢iﬁded‘in phe'dgfihition‘bf'real property in the New'York‘Statei.
Re§1'Pfoberty Léﬁ.y’ééﬁtion 4 does thé same for the definition of
real property ingthe-stéte's Real Propérty”Tax Law, -
'Devélopmentﬁrigh;s"ate,real,propeity.' This is;evident in the
_gehe;él défihitiéﬁ-fﬁdnd'ih~Néw York'sfégngral‘Constfdcticn'Law,
§40::}ﬁThégtermfféal{broﬁerty includesﬂreal;esfate,llandé, tenements
and hereditamenté,vcorporal and incorporeal.' o
Sections 3 and 4 of the bill follow:

‘ ‘§3. vSection two hundred ninety of the real property
law is hereby -amended to read as follows:
:‘§290.' Pefinitions;'effect of‘afticle.

.1: . The term "real property" as used in this article

“includes  lands and. their development rights as such rights are

de,'ined in article twelve-G of the general municipal law,
teniements, hereditaments and chattles real, except a lease,.
for.a term not exceeding three years. ' '
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.~ §h.. ' Section one hundred two of the real proserty fax
law 15 hereby amendeéd to read as follows: . .= DroPSEbY fax .

§ioé,_,ﬁgg_

1tions.
When used in this chapter, unless otherwise exbféssly‘
'stated or unless the context otherwise requires: R

12, "Real property," "property" or "land" mean and’
include: s o - S S

(a) Land itself above and under water, including
development rights as such rights are defined in article
twelve-G of the general municipal law, trees and under-
growth thereon and mines, minerals, quarries and fossils

in and under the same, except mines belonging to the state:

Section 5 of this bill, as was'mentiéned»abové, amends the- General
Municipal Law of the State to provide for referral to a county or
regidnal planning agency municipal action or integrated districts:

,§5; ’Séction‘two hundred thirty-nine-m of the general
municipal law 1is hereby amended to read as follows: '

§é39—m. Notice of certain proposed municipal zohing
actions to be submitted to county, metropolitan or regional .
planning agency; report thereon; final actilon.

In any city, town or village which 1s located 1n a
county which has a county planning board, commission or
other agency, herelnafter referred to as a county planning
agency, or, in the absence of a county planning agency,
which is within the jurisdictlion of a metropolitan or

.rezignal planning commission, board or other agency, duly
crzated pursuant to the provisions of law, hereinafter
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referred to. as’ a metropolitan or regional planning agency,
> each municipal body ‘which has Jurisdiction to adopt or

- amend zoning regulations, [or] to issue speclal permits or
grant variances. pursuant to such rerulation, or to es~
tablish integrated distriets; shall, béfore taking final
action on certain of such matters, refer ‘the. same to such
. county; metropélitan or végional plétining dgendy: The .
term "special permit" shall be deemcd to include any special
permit; use permit, exception, or other special authoriza-
tion which a board of appeals, planning board or legis-
lative body 1s authorized to issue under the provlisions of
any zoning ordinance.

The matters covered by this sectlon shall include (a) -
any‘municipal zoning regulation, or any amendment thereof,
which would change the district classification of or the
regulations applylng to real property lying within a dis-
tance of five hundred feet from the: boundary of any city,.
V111age, or. town, or from - the boundary of-.any existing or
proposed county or state park or other recreation area,
or from the rlght—of-way of any: ex1sting or proposed county
or state parkway,.thruway, expressway road or highway, or
from the existing or proposed right-of-way of any stream
or dralnage channel owned by the county or: for -which the
county has established channel 1ines or from the existing
or proposed’ boundary of any county or state owned land on
"which a publlc building or institution 1s situated; (and]
(b)  any special permit or variance affecting such real
property within. such distance of five hundred feet; and
~{c) proposals of intent to establish municipal integrated
districts or 'intermunicipal integrated districts. The term
"proposed" shall be deemed to include only those recreation
areas, parkways, thruways, expressways, roads or highways
which ‘are shown on” a county plan  adopted pursuant to sub-
division two of section: ‘two hundred thirty -nine~d.of the
general municipal law or adopted on an official map pur-
suant _to section two hundred thirty—nlne-g of such law.

Within thirty days after receipt of a full statement of
such referred matter, the county, metropolitan or reglonal
_planning agency to which referral 1s made, or an authorilzed
agant.of ‘sald’agency, shall report its recommendations.
thereon to the referring municipal agency, accompanied by
a full statement of the reasons for such recommendations.

- If such planning agency fails to report within such period
of thirty days or such longer period as may .have been



agreed upon by it and the referring agency, the munidi~
pal body having jurisdiction to act may do so without such
report. If such planning agency disapproves the proposal,
or recommends modification [thereof] ‘to the change in the
unictpdl soniHg regulattoﬂ, or driendment theréof; or to
the spectal permit.or variance, the municipal ageney having
jurisdiction shall not act contrary to such disapproval or
- recommendatilon except by a vote of a majority plus one of
all members thereto and after the adoption of a resolution
fully setting forth the reasons for such contrary action.
If such.planning agency disapproves a proposal for the
establishment of an - zntegrated distriet, the munieipality .
may appeal as provided in section two hundred thirty- nzne—'
11 of the general muntczpal law.

Within seven days. after final action by the municipal

agency hav1ng jurisdictlon on the recommendations, modifica-

tions .or dlsapproval of .a referred matter, such mun101pa1
agency-shall file a report of - the final- action it has taken
with the county, metropolitan or- reglonal planning agency
which has m&de the ‘recommendations, modifications or dis-
approval If the matter pertamned to an integrated dia~
trict, such municipal agency ahaZZ notzfy aZZ property
owners who will be affected."

'DATE FOR BILL'S EFFECTIVENESS

Not all mun1cipalities or. counties will be eliglble to 1mplement
the bill 1mmedlate1y Only-those areas w1th large populatlons may; it
is expected that ‘these areas will have sophlstlcated planning and
1land use operatlons.‘ TDR. will require.skilled and. careful: 1mplemeﬁ£a-s
tion. ‘ m

4 After the larger areas have had an oppoftunity to gain experience
with TDR, with this b111; and with TDRis operation invNew York,  the
other areas willlbelpermitted to use TDR if they choose. Section 6,

the last section, follows:
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. §6. This act. shall take effect immediately for the
state of New York, for municipalities with a population of
fifty thousand ‘or more and all counties with a population
of one hundred twenty-~five thousand or more as enumerated
by the cefisus of poépulation conducted by the bureau of the
census -of - the United States in.the year nineteen hundred

- seventy.

.,{Z?*Thié'act'shaiiwtéke effect.for_all-other’municipalities
and all other counties on April first of the fourth year:
~after passage. = . R ; _ _

“ THE BILL'S FUTURE
_ Im?beemgﬁtgi‘;ﬁthisabill qvér_tﬁéﬁfirst:draft'areidue-ih“no
'~$hali méasure:t6:thé%éﬁmménts madé byfﬁéfsdusﬁin-Putnam; Récklénd;v
and‘Suffélk#Cduntiész%ﬁd'fhg'ofhérsﬁﬁﬁﬁjﬁomnén;ed 6&;thé fifétTdraft;
"The_fqrmftﬁé billﬁis;#n now oﬁfliné§”5 §pm§¥éhénsi§§;aﬁd étpong;sysfem
fof‘acéo@modatinéffﬁR, thét\com§1ex land use cbntroi.
_ R ‘If‘was.mEntioned‘above that the format of enabling legislatian
providessan!éXceliéﬁé?academié‘Vehiéle?for:ﬂékiﬁg the TDR édpcéﬁt
‘concrete, Readeié"ébmmeﬁts are welcome on the ideas presented in this
Vse¢ohd dtaft. fﬁis_TDR éystem will be the basis féf testing hypo~ A

'thetically transférs_of,JEVelopment :ights'through'further research.
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TRANSFER OF DEVELOPMENT RIGHTS:
* ASYSTEM |
“;NEW.YORK_STATE.(

AN ACT -

- to provide in New York State for the enactment of guidelines
-governing the use of" development rights and their transfer
from and to specified districts and providing for the establish-
ment. and utilization.of these land use districts, constituting
amendments to the’ general municipal law, the real property law,
the real property tax law and the executive law. :

The people of the State of New York, represented in Senate
and’ Assembly, do" enact as foZZows.v

: Section l . Legislatlve findings and declarations of
purpose It is hereby found and declared that the. 1and of
the State of New York is the vasic and unique’ resource upon
whico depends the public health and welfare

, The competition for use of the land resources of New York
- 1s- intense and conflicting, especially in the urban areas. -

Utilization of the land resource must be accommodated to -
serve the public. health and welfare, including the economic
interests of: the. people of New York State; yet the integrlty

-of the:resources-must:not be. compromlsed because future:
’generations of New York citizens will depend upon this same
land i - ' : S

‘ It ‘is recognized. that the land contains several and-
. diverse resources. Some of these are intrinsic, such as

- the land's capacity to grow agricultural crops and timber

“for harvest'and use; ‘the mineral wealth held by the land;

~ the watershed properties, the scenic attraction of land areas
- because of their natural features. Othér resources have

. been attached to:'the:land by cultural norms and social in-
. stitutions. ‘The resource of locus is’ recognized as such an
' attached resource;:; in that land has Varying degrees of
 desirability for use. as sites of socliety's industrial,

'commcrcial institutional, re51dential and other needs.

E)CPLANAlloanatterinttaZtcs i-snew; matter"in-bra_ckefs []i:i.fs'old law to be omitted.

S UMY Syracuse. 83~



It is found that the use of 1and s intrinsic resources‘
often conflict with land's attached resources, yet both are -
essential for a. functionlng sccial system.

Therefore;;the,legislature-hereby finds and determiheé
‘that there is ‘a4 need rationally.to plan for and control lahd

~use within the state, and that ~such plannlng -and control will
. further the public health and welfare.:

§2 The general mun101pal law is hereby amended by

' addlng thereto & new article, to be artlcle twelve-G, to -

reau as follows.3‘:w RN S ) L %

R f{ARTICLE 12-G
ACTIVE AND PASSIVE LAND - USE DISTRICTS

"

Sectzon 239 z. Defznzttons.;f

'1.. Development rtgkts. “The “term’ "development rzghts,.A

ag used in this article, includes the right to use real
property - for sybdivision, construetion, use and occupancy of

any structure thereon, . tncludzng any of the foregoing uses. for:
industrial, commercial, ingtitutional or residential purposes;
provided, however that ‘this, shall not include timber, mineral,

agricultural, or: ecologtcal uses and ‘any ‘structures necessarzly
related thereto

2. Integrated Dtstrtct The Zegzslature of the State
of lew York or a governmental subdivision thereof, by its
governing body, may egstablish a geographtcal area to be
designated an integrated district. Such integrated dis-
tricts ehall be a contiguous section of real property bounded
‘and described as determined by the establishing authority.
In the event that such, zntegrated district extends across
boundaries of more than one governmental subdtvzszon, such
districts shall only be established by codperative effort
of the governmental'subdivisioﬂs'as hereafter provided'

Such zntegrated dtstrtct ‘ehall include parcels of real
projerty with designatione as aettve Zand use or passive

..lanc use subdistricts.

3. Acfive land use districts. A. deétgﬁated land area

within an integrated district wherein development rights may

. not be: exercised except as hereinafter provided.

be cxercised subgect to existing zoning controls.

4. Passive.land use districts. A deszgnated land area ' :
within an integrated distriet in which development rights may

/]
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5.' State Offtce. The office For land use review in
‘the ezecutive department

§239~aa. Purposes. The purpoee for which the state of
New York or a subdivieion thereof may act to establieh :
‘integrated dtstrtcts are:

i. to estabZzsh areas for development that will provtde
a population density adequate to support govermnmental services
including but not szzted to sewers, water, transportation
and utilities; . ‘

2. . to proﬁideid patté?n of human settlement that will
eons :rve essential resources of land and energy;

3. to provide control over urban development of areas
ineluding but not limited to agricultural, mineral and '
timber lands; areas with rare, unusual or unique geologic
formatione or biotie communztzes, and araheologzcal and
historic - 3ztes.‘ -

: D 4. %o conserve open. spaces and land for parks and
areas necessary’ for the health, welfare, recreation and
enjoyment of the people- of the state of New York and the
.well- bezng of the state 3 communztzes.» :

5. to provtde for pZanned control of Zand use and
development wherein a community may foster provision of
private services &uch as = industrial, commerecial, and
reésidential development and wherein the governmental sub-
~ division may provide public services and facilities necessary
. for. the health, safety, and welfare of all members of the
communzty. . 1"‘fj' T P

§239 bb. Uses of Dzstrmcts..'

1. In establzshzng an zntegrated dzstrzct eonsgideration
shall be given to the relationships among natural resources,
the soeial, political and economic systems which exist within
- the boundaries of the proposed integrated district.

2. WNo land may be desigrated an active land use district
unless the area has the physical properties including adequate
drainage, soil stability, percolation or sewerage, ground-
water yield or water supply and ventilation that will accom-

" modate any-increases in density that are permztted to ocecur
as hereinafter provtded

3. Tha governzng body or bodtes shaZZ determine the
minimum size parcel of real property that'may qualzfy to be
designated as a passive land use district. Such size shall
be based upon the area required to effect the purpose for
creation of such passzve land use district.
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4. Permitted uses. Land in passive land use dtetrtcts
shall be for conservation and natural resource use including
agriculture or environmental protection purpoees. The type
or types of use permitted shall be stated and the purposes
for permitting gueh a: use shall be explazned in detail in the
document recorditg the aetion of the governing body or bodies
that established the’ zntegrated districet of which the pagsive
land uéé dietrict 1é d part: Nonvesidedtial construction

o nece°sarzly related to such purpose or purposes shall be

perm”tted in passive land use districts. Once a permitted

- use is established, it cannot be exchanged for another per--
"mitted. use except. through a reassignment of use. by the gover-
.. ning body or bodies involved which. shaZZ act zn the manner

' hereznafter provzded.»z_ .

5: Amorthatton of emwsttng development. Following the
 establishment of an zntegrated digstriet, all development in
the attendant active and passive land use districts shall
conform to the purposes set forth in the document establzshzng
the integrated district. Except such development that is

- permitted, such esttzng development. shall not be augmented,
and 1f ‘any structure shall be damaged by ‘more than half of its fair
market value, such structure shall be removed entirely, or i1f
.such structure be destroyed, it shall not be replaced. As
such development is amortized, development rtghts shall acerue
to the landowner in the number as- specified in this article.

§239-ce. ‘Severabiiity.of development rights.

1. Upon .the creation of an integrated distriect as here-
in defined, the development rights of all real property located
witihin such integrated district may be conveyed separately and
independently of the Land for which such development rtghts
were issued.

2. AZZocation of,development rights. Upon the creation.
of an integrated district, development rights shall be .
allocated tc the landowners existing within . such integrated
district. The number of development rights shall be assigned
to developable land according to the assessed valuation of
all property on the tax rolls of the taxing authorities within
the integrated district determined by the: last. certified tax
rolls prior to the creation of the integrated .district, less
the assessed valuation of any existing -development.

a. The governing body or bodies that establish the
integrated district shall provide a ratio for the allocation
of development rights that shall equalize the calculation of
development rights among property owners by granting to
owners of more valuable land more righte than they would
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otherwise receive. This ratio shall equalize the allocation
of development rights to within twenty percentum of the
assessed value of the lowest valued parcel of developable land.
fwtthzn the tntegrated dzstrzct. .

The character of development vights, ineluding business
“and industrial, commercial or residential, shall be determined
by the zoning ordznance in effect at the timeé the integrdated
dzstrzct 18 establmshed. ' ,

_ b. Land whzch in the opinion of the local planning board
or gtate office satisfies the health codes and building codes

 “of the governments involved in establishing ithe integrated

distriet and land that has not been preémpted from develop-
ment by legitimate action of the state of New York or its
ingtrumentalitiee or by action of the United States of
America shall be defzned as "deueZopabZe land."

,3.; Upon . creatzon of the zntegrated ‘district the unzt or
units of government that established such distriet shall
‘igsue a written instrument to all owners of real property
evidencing the development rights each such owner has. Such
- written instrument shall be subject. to recordzng as speczf%ed
in section three hundred fifteen and section three hundred:
sixteen of the real property law. . A record of the initial
- tesuance of " deveZopment rights and all official documents
pertaining to the ¢reation of the integrated district shall
“be filed with the county clerk in the county or counties in
‘whzch such . 1ntegrated dzstrzct zs'situated. o :

§239 dd Use of deveZopment righté;

1. Active: Zand use districts. Those persons who own

_real property in active land use districts and own the
development rights thereof may exercige those rights as

- governed by the: emtstzng laws-dealing with land development,
notably exieting 'zoning and subdzvtszon contrals, and as

hereinafter provzded.*‘ :

: 2. " Passive Zand use districts. = Those persons who own
.development rights in a passive land use district may not
exercise the righte thereof within the passzve Zand use
digtriet ercept. as hereafter provided.

3. Transfer of development rights. Owners of develop-
- ment rights in designated integrated districts may assign
~such rights to owners.of real property in active land use
. distriecte that . are within the same integrated district as
' that from whzah the develoPment rmght orzgenated but to no
L others. :
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4. Use of additional development rzghts in active land
.use districts. Persons who own development righte may build
or conetruct and otherwise use the land within the active
land use distriets in accord with the uses established by
existing zoning ordinances and to the additional extent
allowable by eupplemental zoning orditances determined as
hereinafter specified or to the additional extent aZZowabZe
by the amount of deveZopment rzghts omned whichever of
‘these 18 the Zeseeﬁ. |

a. The governzng body or bodzes that establzsh zntegrated
.districts shall delimit the amount of additional development
rzghts that may be used in all parts of active land use dis-
tricts., Such delimitations shall be specified as a part of
the resolution statzng the intent to establzsh zntegrated
dzstrzcts.\ :

-«

.n

b. A pZan for providing necessary services to the .
devclopment in ‘active land use districts keyed to poténtial .
lev.'lg of density.shall be a part of the resolutzon stating the
intont to establzsh zntegrated dzstrznts. ‘

e. 'The owners “of deveZopment rijhts ‘in active land use
districts may assign rights whose ‘use has been revived i1f
the real property for which they were used orzgznally has
been destroyed to owners of land in the same or other active
‘land use dzstrzcts within the same zntegrated district.

5. Permitted development and guvbdivision of land in
passzve land use districts. The owner of real property in
a passive land use district may build and maintain hie
primary dvelling on the land. He may also subdivide the land
into parcels of twenty-five acres or more, and he may devise
the parcels. One primary dwelling may be placed on each
parcel so subdivided and subsequently devised. There shall
'be no parcels of land in passive land use districts so subdivided
that may be smaller than the minimum size establiehed by the
governing body that established the passive land use district.

§239-ee. Procedures.

1. FEstablishment. The legislatvre of the state of
Wew York or the governing body of a subdivision thereof may
estaeblish one or more integrated districts and the attendant
actrve and passive land use districts for the purposes and
_undcr the provisions stated in this article. County govern-
ments may act to establish integrated districts only with
the offictal and recorded concurrence of the municipalities
.whose land areas will be affected.
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2. Actton by governtng body. The governing body of the
governmental subdivigion shall evidence its deciesion to adopt
land use control under the provisions of thie article by the
passage of a resolution stating that body's intent to create
an integrated distriet. Such resolution ghall require passage
by a simple majority and shall inelude all of the requirements
' of an: tntegrated dzstrtct as set forth in thie article.

: a.. Such resofutzon glidll be publzshed in two newspapers
.of general czrculatzon in the area to be affected by the
dzstrzcts wmthzn ten days after adoptzon of the resolutmon

b, The governwng body establﬁshtng such integrated dis~-
trict shall make known, insofar as reasonably possible, by
notice to all property owners on record.the proposal to
establish such distriets and the location .of the districts .

- and how the establishment of the districts will affect their

' interests in their land before such districte may be established.
~ Such notiece to property ownere ghall precede the publie hearing
that za hereinafter mandated by .

'Icf 4 publtc heartng shall be heZd on suc h Zegislatzve.g
intent, in the manner hereznafter provmded

- d. The gouernzng body, giving due conszderatmon to ex-
‘pressed interests from such public heartng may modzfy
.boundaries of the proposed districts, and the governing body
may then adopt such. boundaries and ereate such districts.
Those persons who ‘avre unsatisfied with the legislative action,
and having already expressed such disagreement at the public
hearing without subsequent relief, may appeal such decision
as hereinafter provided. If a landowner's interests be newly
~affected by. the modification of the distriet boundaries, he
may" filé testimony with the governing body, and mt shaZZ be
an’ amendment to the record of the hearmng -

6.‘ Reoordzng tztle of development rzghts

a. AZZ transfers of deveZopment rzghts within established.
vzntfgrafed districte 8hall be a conveyance ag defined in
‘geciion two hundred nznety of the real property law.

" b.7 ALl wrztten tnstruments evidercing development rights
shall be subject to sections three hundred .fifteen and '
three hundred sixteen of the real property Zaw.

7. Property tax -and development rights.. When all or a
portion of the development rights of a land parcel is sold,
the market value of that parcel in the amount proportional
- to the -number of rtghts sold as compared with total rights
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igsued for that parcel of land is removed in perpetuity.

These ofwaLaZs who assese land and collect property. tazes

" ghall recognize such reduction in land valuation; similarly,
when deuelopment rights. on active land use districts are
augmented an inerease in the value of the real property shall
be recognized.

§23§xff; Addtttons of develapment rzghts.

1. The governzng body of the government or the governzng
bodies of the governments, that created an integrated dis-

. trict may decide that ‘the social welfare demands that addi--

ticnal populatzon be- accommodated within the integrated
district. The governing body or bodies. shall then propose
additions to densities of development allowable within the
dzstrzct and . may - approve zt, foZZowtng hearzngs as herein-
fter provzded._sv : : :

2. The zncreased denstty aZZoeatzon shaZZ take the form
of a multiplier, and that. muZtthzer shall be applzed to the
dersities descrzbed ‘by present zoning ordinances. ' Governments
may choose to use a different multiplier for differently zoned
uscs, such as irdustrial, commercial, or residentiale. However,
the selected multiplier shaZZ uniformly be applied to every
pa-cel of land with the same use deszgnated by zoning within
the zntegrated district.

3. The additional development rights shall be appor-

" tioned in amount to all lundowners. of record within the
integrated distriét‘according,to the, valuation of their land-
holdings that comprise developable land and shall be appor-
tioned in use according tc the zoning. exzstzng at the time
the addztzonal rights are created.

4. The provisions of this artiecle and other laws shall
govern the disposition of the increased numher of development
rights created. In no case shall. development rights be
exercised in passive land use districts except as provzded
above '

§239~-gg. Modification of land use in passive land use
districts. The governing body or bodies which establish.
an integrated distriet shall periodically review the per-
mitted use of the land in passive land use districts with
regard to soeial, economiec, ecologiecal and physieal eir-
cums tances. If such governing body or bodies determine that
a nred exists for amendment to the permitted use of the land
in sassive land use districts, then such body may amend the
initial creation of the integrated district with regpect to
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the paesive Zdnd usévdistrict area. Such review 8hall take
place at leaet once within each five year pertod following the
creation of an integrated district. '

HéaringsAshdZZ be held, as heréafter specified, before
any aetion is taken to modify the uee of land in passive land
use districets. Such use shall be in accord with thebpermyﬁfed“

‘uses specified in this article for such districts.’
§239;hh.- fn$ergbuefnmentaZwiﬁtegrated districts.

1. Two or more municipalities or two or more counties
may choose to: form an integrated district. -In such case,
the governing bodies of the municipalities or counties in-
volved must act contemporaneously. Each governing body must
pass. a resolution stating ite intent; the vesolutions shall
then be pul together and transmitted for referral as herein-

after specified.

_ :2f “If.fhé"§oﬁéfning bédieéfdb'jointly'éstablish an in-
tegrated distriet, they must then formulate through a con-
traget g council of governments as follows:

_ a. If the acting governments be munieipalities, the
council shall iconsist of a representative from the governing
body of each municipality, a representative from the county

in which it is located, and, if the municipality be a town,
representatives from each village or city Located in the

town. Sueh representatives of the county or cities or villages
shall be desigriated by their respeetive governing bodies.

b.. If the acting units of governmments be counties, the
council shall consist of a representative from the governing
body-of each county, from a state office, as hereafter pro-
vided, from the regional planning agency, if any, and from
each municipality which contains any part of the integrated
district:. Such municipal representatives shall be designated
by their respective municipal governing bodies. ' ‘

.~ e. The members of such council shall receive no salary
or compensation for their servicee as members of such couneil.

H

d. The governing-body of each member govermment par-
ticipating in.a couneil of governments is hereby authorized
independently;. or in collaboration with other governments, at
“their disecretion to appropriate and raise by taxation money
‘fer the-eapense of such council, and such governing body
ghall not be chargeable with any expenses incurred by such
council except pursuant.to such an appropriation.
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In addition, such councéil 18 hereby authiorized to
receive any New York state or federal funde for which such
couneil may qualify, and ie further authorized to receive
any: awards, gifts,’ grants, bequests, or devzees from any
go1 ree publie or private. : .

e. The couneil shall convene at least once each year to
egamine the status of the intergovermmental Lntegrated dig-
tpict, ahd 1t 8hall make récommendations to the participant
governing bodies - concernzng any changes that may from time
to time be recognized in the tintegrated districts. The
council shall carefully note the adherence by the concerned
governmente to the provieione and purposes of thie article
in. governing the land area within the integrated distriect
~and shall make a report of such adherence every five years
‘or nore frequently tf condtttons warrant to the state offzce

5239 tt.- Applzcatton to: publtc constructton and use of
lands within zntegrated dtstrzcts. : :

1. Any publzc use of lands wtthzn an mntegrated digtrict

other than by the Govermmental subdivision ereating the in-
tegrated distriet shall be subject to all provisions in this
article, ‘except as may be exempted by the governmental Sub—
dzvtszon whtch ereated the tntegrated dzstrtct

No untt of government shall build any facility in-an
active land use distriect unless it shall own the required
development rights that will accommodate such faecility.

Units of government may use authorized powers of eminent
domain to acquire the required amount of development rights
from owners of development rights in.a passive land use dis-
trict when preparing to build a faeility for governmental
purposee in an active land use district. Such use of eminent
domain shall be governed under the procedures of condemnation
lav in New York state, and the required development rights
shell be secured from owners of such rights in proportion to
the anount of rights held by each at the time the condemnatton
proceedings are instituted.

Units of government may build government faoilities that

fur ther the welfare of the population, other than general
purpose office buildings, in passive land use districts

when such facilztmes do not compromise the purposes for
which the passive land use district was established or when
it can be demonstrated that no reasonable alternative exists.

2, A -bank of development rzghts may be establzshed by
uni ts of govermment in New York State for use in active land
usc distriets when such reserve can be shown to be in the
pullzc interest and when such reserve shall serve defzned
and scheduled governmental purposes. :

S.U.N.Y. Syracuse -92-

¥



%

g

§239 N Héafings;: Referrals. Appeals.

| 1{ When a governtng body aeting under the provigionsg

" of thie avticle ié directed to hold a pubch heartng, it

shaZZ use the procedure as follows:

A publie hearzng shall be scheduled by the governing
body dirécted to Hold the heartng Nétice of the hearing
shall be published at least twice in the newspaper or news-
papers of general circulation in the Zocality or localities

- concerned not more than twenty days and ‘agatin not less than

ten days prior to such hearmng

At Zeast four fifths of the totaZ number of the member-
Shlp of the governing body shall be present, or the governing
body may designate one of their members from each political
party represented-in the body to act for the body at the
Wearing. . Reports and background research as well as experts
and . spectaltsts who. designed the integrated" dtstrmct under

'bquestton shaZZ be present at the hearzng._

At the heartng,‘the governzng body or the des¢gnated
representatzves, who shall report to the full governing
body, shall take into full consideration the comments of
all complaining, supportzng and interested parties. At its
next meetzng,_the governing body shall asseéss the comments
of the hearing and those of the referral agency. It may
modify the integrated district if it chooses, or it shall
modify the integrated district as directed by the referral
agency ‘before the district in question is established. The
ltegislative body may then move to tmplement the zntegrated
dzstrzct :

2. Referrals.,-

a: Munzctpal 1ntegrated dzstrtcts - Whenever the
Zegtslattve body of a municipality shall state its intent
to ecreate integrated districts, 1t shall be referred to a
county, metropolitan or regional planning agency as specified
in seection two hundred tnzrty nine-m of the general municipal
law, ‘ o : :

b. Intermuniecipal integrated districts. = Whenever two
or more municipalities within one county decide to create
an intermunicipal integrated district, their stated intent
shall be referred to a county, metropolztan or regional
pZannzng ageney as specified in section two hundred thtrty-

nine-m of the general municipal law. The concerned munzczp-

alities may not act contrary to the referral agency's dis-

‘approval or recommended modifications. If the concerned
municipalities dispute the referral agency's findings, they
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may appeal aéfheraindffér provided.

: e. (ounty zntegrated districts. Whenever the governing
body of a county shall declare its intent to ereate an inte-
grated dictrict which shall be within five hundred feet of
the county'e boundaries or shall croés the boundaries of two
" or more m1ntclpaltt128, such intent shall be referred to the
designitéd etdte office. .This etate office 8hall confer with
the proper regtonal pZannwng board or commission and they

shall together determine whether or not to approve the county s

" aetion. The state offtce ehall within thirty days of re-
~ ferral transmit: sua‘ determznatzon and zts fuZZ reason¢ng to
 the county.

d. Intercounty intégrated districts. In the event that
~ two or moré counties shall jointly declare their intent to
- form an integrated district, they shall jointly follow the
" procedure provided herein for county districts, and they
shaZZ szmmlarly be referred to the state offzce. T

Appeals of ectszons concernzng actzons to - establzsh
' Lntegrated dzstrtcts‘may be. made by aggrzeved parttes as
foZZows :

ca. If the complazning party was. a participant in the

initial hearing on establishment of the integrated distriet,
and if. the governing' body did not act to .aceommodate. the
coriplaint when it acted to implement® the district, the
agarzeved party may transmit its complaint to.the governing -
. body in writing and request the matter be referred. The
- governing body must then refer the complaint and its proposal
for establishment of the integrated district to the county
planning agency. if the matter concerns a municipal or inter-
murnicipal district, and the governing body must refer the
~conplaint and its proposaZ to the state office tf the matter

concerns a . county or intercounty district. ‘

The governing body must then act within the directives
of the referral agency. If the aggrieved party still be
unsatisfied, such party moy seek judietal review of any
administirative body or governmental subdivision herceunder
pursuant to article seveniy etght of the civil practzce law
and rules. .

b. If the complaining party is a governing body that
acted to establish the integrated distriect, it shall designate
from its membership representatives, one from each political
party of that body, who will confer with the referral agency.
The governing body shall direct i1te representatives to-
negotiate modifications on the proposed integrated district .
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with the referral agency and the bounds wzthzn which these
negotiations may range. -If the governmng body accepts the _
negottated modifications, it must formally adopt them before
the tntegrated district may be establtshed

If the gavernzng body finde these rnegotidatione unaccept-
able, 1t may seek Judzczal review pursuant to article Seventy-
ezght of the ctvtl practice law and rules.

- §3. Section. two hundred ninety of the real property law
is hereby -amended to read as follows:

§290. Definltions;ieffect of article.

1. The term "real property" as used in this article in-
cludes lands and their development rights as such rights are
defzned in article twelve-G of the general municipal law,

tenements, heréitaments and-chattles. real, except a lease for
a term not exceeding three years. .. e S

§4.. Section one hundred ‘two of thée real’ property tax
1aw is hereby amended to read as follows

§102 Deflnltions.

Nhen used in this chapter, unless’ otherwise expressly
stated or unless the context otherwise requires:

12, '"Real property, "PPQPeftY' or "land" mean and

_1nclude

(a) Land 1tself above and under water, 1nclud1ng develop—

 ment rights as esuch rights are defined in article twelve-G

of the general municipal law, trees and undergrowth thereon
and mines, minerals, quarries and fossils in and under the
same, except mines belonging to the state:

§5. Section two hundred thirty-nine-m of the general
municipal law 1is hereby amended to read as follows:

§239-m. Notice of certain proposed municipal zoning
actions to be submitted to county, metropollitan or regional
plunning agency; report thereon; final action.
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In any city, town or: ‘village which is located in a county
- which has a county planning board, commission or other agency,
hereinafter referred to as a county planning agency, or, in
., the absence of a county planning agency, which is within the
Jjurisdiction of a metropolitan or regional planning commission,
board or other &agency, duly created pursuant to the provisions
of law, hereinafter referred to as a metropolitan or’ regional
- planning apenicy; edeh riltHicipal bédy whHich had jurisdittien
to adopt or amend zoning regulations, [or] to issue speeial.
permits or grant variances pursuant to such regulation, or
. te establieh integrated districts, shall, before taking final o
action on certailn of such matters, refer the same to such ' LR
county metropolitan or regional planning agency. The term '
~"sp:cial permit” shall be deemed to include any special permit,
use permit, exception, or other special authorization which - z
a board of appeals, planning board or legislative body is

authorized to issue under the prOV1sions of any zoning
ordinance. - e » ‘

The matters covered by this seotion shall include

(a) any mun101pal zoning regulation, or any amendment thereof
which would change ‘the district classification of or the
regulations applying to real property lying within a dis-
tance of five hundred feet from the boundary of any city, :
village, or town, or from the boundary of any existing or
pr«posed county or state park or other recreation area, or
" from the right-of-way of any existing or proposed county
or state parkway, thruway, expressway, road or highway, or
from the existing or proposed right-of-way of any stream

or drainage channel owned by the county or for which the
county has established channel lines, or from the existing
or proposed boundary of any county or state ocwned land on
which a public building or institution is situated; [and]
‘{b) any special permit or variance affecting such real
property. within such distance of five hundred feet; and

(¢) proposals of intent to establish municipal integrated
districts or intermunicipal integrated districts.  The term
"proposed" shall be deemed to include only those recreation
areas, parkways, thruways, expressways, roads or highways
which are shown on a county plan adopted purcuant to sub-
division two of section two hundred thirty-nine-d of the

general municipal law or adopted on an official map pursuant
to section two -hundred thirty-nine-g of such law.

Within thirty days after receipt of a full statement of
such referred matter, the county, metropolitan or regional
planning agency to which referral is made, or an authorized -
agent of saild agency, shall report its recommendations
thereon to the referring municipal agency, accompanied by
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a full statement of the reasons for such recommendations.

If such planning agency fails to report within such period
of thirty days or such longer period as may have been agreed
upon by it and the referring agency, the municipal body
having jurisdiction to act may do so without such report.

If such planning .agency disapproves the proposal, or
recommends modification [thereof] to the change in the

municipal zontng regulatzon, or améndmént thereof, or to the

special permit or variance, the municipal agency having

‘jurisdiction shall not act contrary to such disapproval or

recommendation except by a vote of a majority plus one of
all members thereto and after the adoption of a resolution
fully settlng'forth the reasons for such contrary action.-

If such pZannmng agency disapproves a proposal for the .

establishment. of an. tntegrated district, the municipality may
- appeal as provzded in section two hundred thzrty-nmne-gg :
-Lof ‘the general muntctpal law. 8

Withln seven days after flnal actlon by the munlcipal

'yagency having jurisdlction on the recommendations, modifications

or disapproval of a referred matter, such muni01pal agency shall

file a report of the final action it has taken with the county,

metropolitan or reglonal planning agency. which has made the
recommendations, modifications, or- disapproval. If the

~matter pertained to an integrated district, such municipal
agency shall notify all property owners who will be affected.

§6 The" executive law is hereby amended by . adding thereto

fa‘new article, to be article forty -one.

§900 Offzce for Land Use Review.

(1) There is- hereby created wtthzn the executtve depart-

' ment an - offzee for Zand use revtew.~'“

(2) The head of such offzce shall be an executzve
director who shall -be appointed by the Governor, with the

‘advice and consent of the Senate, and shall hold office .

during the pleasure of the Governor. . The executive director
shall receive an annual salary to be fzxed by the Governor

within the amount available therefore by appropriation. The

director shall also be entitled to receive reimbursement for .
expenses actually and necessarzly zncurred by him in the per-

"formance af hts dutzes.

(3) The emecutzve dmrector may. appoint such offtcers;
employees - agents,. consultants and special committees as he
may deem necessary, préscribe their duties, fix their com-

pensation and provide for reimbursément of their exzpenses

wzthzn the amounts avazlable therefare by approprtatton.
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The executive director may promulgate, adbpt, amend’ or.
rescind rules and regulations necessary to carry out the
provzszons of this artzcle. :

§901. GeneraZ Powers and Duﬁies;

The Office for Land' Use Review shall have the foZZowtng
powere and dutzes. = :

(a) to advzse and asszst the Governor in- developzng
policies designed to utilize and preserve land resources in
the best interests: of the people of New York State. :

- (b) to coordznate and assist the zmplementatzon of
artzcle twelve G of the general muntczpal law,

(e) to advzse, -as8igt and expedite zocal government
zmplementatton of artzcle twelve G of the general munzczpal
Zaw- . ' : : P ‘}5

'(d) to monztor the adherence to the provisions of.
article twelve-G of the general municipal law in an advisory
capacity, by those local governments whzch choose to 1m—_
plement such artzcle.' L :

o (e) to consul+ with the approprtate regional planning
agency or agenczes zn carrytng out the purposes and dutzes
hereunder. . :

§902. Review oflfntegrated’Districtsr

(1) The office for land use review shall review each
proposed integrated district formed pursuant to article
twelve-G of the general municipal law, to: imsure that such
district meets the standards set forth in such.article. -

(2) The office shall insure that areas of regmdnal
state, or national significance and importance are not
adversely affected by the zntegrated dzstrtcts formed by
tocal governmentsa _

(3) If the office disapproves of part of an integrated
district, it shall recommend modifications. to the concerned
local government, and that local government shall implement
suich modifications before the integrated district may be
esgtablished. If it disagrees with guch modifications, it
may appeal as provided in article twelve-G of the general
munieipal law. The office may disapprove entirely any
proposed integrated district, and integrated dzstrmcts thus
dzsapproued may not be established » o
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§7. This act shall take effect immediately for the State

' of New York, for muhicipalities with a population of fifty

thousand or more and all counties with z population of one
hundred twenty-five thousand or more as enumerated by the
census of population conducted by the bureau. of the census of
the United States in the year nlneteen hundred seventy.

- This act shall take effect for all other municipallties

and all other couhties on April first of the fourth yeap

after: passage.
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Mr. Bartels is a professor of regional planning at Syracuse
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-Information: Service of the U.S. Department of Commerce.

TESTING. [WERGING LAND USE CONCEPTS .

IN AN URBANIZING REGION:

is-a research study

conducted under the auspices of:

the U.S. Forest Service of the Depirtment of Agriculture,
The Rockefeller Foundation, and th:

- SUNY College of Environmental Scieice and Forestry

and conducted through tlie

Research Foundation of the State University of New York at
the SUNY College of Environmental.!icience and Forestry.

Robert D. Hennigan, Professor, is principal investigator
and Robert M.L. Bellandi, Research Associate, is

Project Leader
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